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Statement of the Case

Penn-Harris-Madison School Corporation (Penn) challengesthetria court’ sgrant of summary judgment
infavor of TiannaJoy, four other students, and two parents of Penn students (collectively, the Students),
after the court found that Penn’ sdrug testing program viol ated the Search and Seizure Clause—Articlel,
Section 11 of the Indiana Constitution (Section 11). Because this case presents an issue of great public
concern, wefind the caseisnot moot despite the graduation of the students. With respect to the summary
judgment, we find no reversible error in the court’ s findings, which Penn argues are based upon
extra-judicia sourcesof information. However, given recent authority from our supreme court, we must
conclude that Penn’ s program comports with Section 11, except for the testing of student drivers for
nicotine. Thus, we reverse in part, affirm in part, and remand.

Factsand Procedural History

Pennisapublic school system encompassing 125 square miles of property in northern Indiana. Inthe
1997-98 school year, 9,664 students were enrolled in the district; 2,863 students attended Penn High
School. As part of astatewide program, in 1993, 1995, and 1997, all sixth, eighth, tenth, and twelfth
gradersin Penn school swere surveyed regarding drug use. Theresults showed that studentsat Pennwere



“much morelikdy” than the national averageto use“gateway drugs,” defined as acohol and tobacco, and
had a“higher than average use” of “most other types of drugs.” Supp. Record p. 10.

Confronted with the 1993 and 1995 survey results, the Penn School Board (School Board) formed a
Substance Abuse Awareness Committee to develop aplan for reducing student use of acohol, tobacco,
and other drugs. After receiving the Awareness Committee sreport, the School Board created a Drug
Testing Investigation Committee, composed of students, parents, and school personnel, to study drug
testing as amethod of reducing student substance abuse. The Drug Testing Investigation Committee
recommended that suspi cion-less student drug testing be part of Penn’ sdrug prevention program. That
recommendation eventualy became part of Policy 360, entitled “ Student Testing for Drugs, Alcohol, and
Tobacco,” which was approved by the School Board on May 26, 1998, and implemented during the
1998-99 school year.

Policy 360

Policy 360initially established five categories of sudents, grades six through twelve, who woul d be subject
to drug testing. Two categories areimplicated here. First, all students who participate in extracurricular
activities, including athletics, are required to submit to random suspicionless urinalysis. Extracurricular
activitiesfor testing purposes do not include activitieswhere the student receives agrade. After the student
attends adrug education class, the student and the student’ s parent are required to sign awritten consent
form. Refusal to do so means that the student may not participate in the extracurricular activity.

The second category includes students who seek school parking permits, arequisite for parking on school
property. Student drivers are subject to the same testing, consent, and education requirements as are
participantsin extracurricular activities. No parking permitsareissued without asigned consent from the
student and parent. See footnote

Studentsin extracurricular activitieswere sel ected for suspicion-lessdrug testing dueto the el evated a cohol
and drug use at Penn, aswell as publicized incidents regarding alcohol abuse. The latter included the
temporary suspension from competition of 14 members of the football team who had been drinking on
school property. Student drivers were included, in part, due to “arash of serious accidentsinvolving
students and alcohol in the community.” Supp. Record p. 11.

Testing Procedures

Under the random drug testing component of Policy 360, See footnote students who return signed consent
forms areassigned numbers, which are placed into apool and randomly selected by an independent testing
laboratory. When the chosen numbers are reported to the school, amonitor, usually one of two athletic
directors, escortsthe student to an officewhere a“ health paraprofessiona” providesthe student witha
private restroom. Supp. Record p. 18. Origindly, under Policy 360, the student wasto identify any drug
or prescription medication the student was taking, and that informati on was documented on the* chain of
custody form.” Record p. 22. At some point that part of Policy 360 was amended so that students are
presently asked “to voluntarily identify” such medications. Supp. Record p. 470.



Themonitor visualy checksthestdl, flushesthetoilet, and treatsthe water with dye. The student washes
hisor her handswith water only. Theresfter, the student privately collectsurinein aspecimen container and
givesthe container to the monitor, who documents any unusual circumstances and visually checksthe
specimen for signs of contamination. The specimen isthen sealed, dated, and temporarily stored in a
secured area.

Numbered samples are sent to ahospital toxicology |aboratory where they are screened for amphetamines,
barbiturates, benzodiazepines, cocaine, opiates, phencyclidine (PCP), cannabinoids (marijuana), ethanol
(acohal), and cotinine (nicotine metabolite). Postivetestsare confirmed by re-testing. Resultant student
drug profiles are provided to adesignated school officid, who sharesthe results with the student’ s parents
or guardian. School staff is provided the information on aneed-to-know basis only and may not divulge
test results to anyone other than the student and parent except under court order.

The school paysfor thetesting, except that parents must pay for athird positive test. Generally, after a
positivetest result, Penn workswith the parent to provide eva uation and/or trestment asindicated.” Supp.
Record p. 18. Students who test positive or who refuse to submit to adrug test “may be subject to
exclusonfrom any extracurricular activitiesand/or revocation of their parking privileges,” but they * arenot
subject to suspension, expulsion, detention, or any other disciplinein connection with the academic school
day.” Supp. Record p. 454. An exception exists for student drivers testing positive for nicotine, as
explained below.

Origin and History of Case

Tianna Joy, Candace Petill, and Elizabeth Ward had gpplied for permitsin order to park in designated lots
a Penn High School, where they were students. Asacondition of obtaining the parking permits, they and
their parents were required to execute the Penn drug testing program consent form. As a condition of
participationinextracurricular theater productions, Marci Stephensand her parentsexecuted asimilar form.

On October 28, 1998, Joy and Steven Ward, Elizabeth’ sfather, filedaMotion for Preliminary Injunction
and Declaratory Judgment in the St. Joseph Superior Court, alleging that Penn’ s suspicion-lessdrug testing
policy violates both the United States and the I ndiana Constitutions. Penn removed the caseto federal
court, and moved to dismissdueto several procedural defects. With the court’ s permission, Linda Petill,
her daughter, Tiffany, and, later, Candace Petill were added as plaintiffs. Upon motion, the federd digtrict
court severed the state congtitutiona claimsand remanded that part of the caseto the St. Joseph Superior
Court.

On Jduly 15, 1999, Penn moved for summary judgment, and the Students responded with a cross-motion
for summary judgment. Meanwhile, on May 12, 2000, the Seventh Circuit Court of Appealsissued an
opinionfinding Policy 360 constitutional under the Fourth Amendment, except asit applied to thetesting
of student driversfor nicotine. Joy v. Penn-Harris-Madison Sch. Corp., 212 F.3d 1052 (7th Cir. 2000).
In response, Penn amended Policy 360 to read: “A student driver will not be subject to consequencesfor
apositive test for tobacco.” Supp. Record p. 470.



Approximately threemonthslater, thiscourt issued itsunanimousopinionin Linkev. Northwestern School
Corp., 734 N.E.2d 252 (Ind. Ct. App. 2000), aff’d on reh’g. There, we held that Section 11 required
individualized suspicion beforethe Northwestern School Corporation could test school childrenfor acohoal,
tobacco, and other drugs. Finding this caselegally indistinguishable from Linke, on September 29, 2000,
thetrial court granted summary judgment in favor of the Students. The court ordered Penn to “ withdraw
Policy 360insofar asit permitsrandom suspicion-lessurinaysisof the Citizens of the State of Indianawho
attend its schools.” Record p. 498.

Penn filed its praecipe on October 17, 2000. See footnote Asserting that Linke controlled the issue
presented here, Penn asked the Indiana Supreme Court to transfer and consolidate this case with Linke,
which was then the subject of a petition to transfer. On March 5, 2001, the supreme court accepted
transfer in Linke, automatically vacating our opinion. Linke v. Northwestern Sch. Corp., No.
34S05-0103-CV-151, 2001 Ind. LEXIS 229 (Mar. 5, 2001); Ind. Appellate Rule 58(A). Theresfter, the
supreme court requested that we lift the stay in this case. We complied, and the parties completed the
briefing process. Without consolidating the two cases, on March 5, 2002, our supreme court issued its
opinionin Linke, reversing thiscourt’ sdecision and holding that the IndianaCongtitution did not proscribe
Northwestern’ srandom suspicion-lessdrug testing of students. Linkev. Northwestern Sch. Corp., 763
N.E.2d 972 (Ind. 2002) (examining program in context of both Section 11 and Article 1, Section 23). It
isfrom this rather unusual procedura posture that we now turn to the issues presented.

Discussion and Decision

Penn argues that the entire caseis moot and should be dismissed. In chalenging thetrial court’ s grant of
summary judgment infavor of the Students, Penn a so claimsthat (1) the court improperly relied upon
evidenceoutsidetherecord, and (2) Policy 360 meetsthe reasonabletest of Section 11. Wefirst consider
the mootness issue.

|. Mootness

Seeking to dismissthis apped, Penn insststhat “thisentire caseis now moot” because the complaining
students have graduated and, thus, can no longer benefit frominjunctiverelief. Appellant’ sBr. p. 30. See
footnote The Students counter that the age of the caseisdue, in part, to Penn’ spetition to consolidatethis
casein the supreme court and that the claims raised are capable of repetition yet may evade review. For
example, the Students point out that student driversareat least sophomoresin high school and that, in order
to gain relief, those students have little more than a two-year window to complete the legal process.

An gpped ismoot whenitisnolonger live and the partieslack alegdly cognizableinterest in the outcome
or when no effective rdief can be rendered to the parties. Lake County Sheriff’s Corr. Merit Bd. v. Peron,
756 N.E.2d 1025, 1027 (Ind. Ct. App. 2001). To demonstrate that this caseis moot, Penn citesfederal
decisona law. See Stottsv. Cmty. Unit Sch. Dist. No. 1, 230 F.3d 989 (7th Cir. 2000) (holding that the
action was moot due to graduation of the student who had been suspended from the basketball team
because of atattoo); Bd. of Educ. of Oak Park v. Nathan R., 199 F.3d 377 (7th Cir. 2000) (holding that
whether the school must provide servicesto aspecia education student during hisexpulsion was moot due



to the student’ s graduation from high school), cert. denied, 531 U.S. 822 (2000); Bd. of Educ. of Downers
Grove Grade Sch. Dist. No. 58v. Steven L., 89 F.3d 464 (7th Cir. 1996) (holding that the case was moot
wherethe chdlengeinvolved alearning disabled child’ sindividuaized educationd plan for thefifth grade
and the child was about to enter high schoal), cert. denied, 520 U.S. 1198 (1997). Articlel11 of the United
States Condtitution limitsthejurisdiction of federa courtsto actual casesand controversies, but thelndiana
Condtitution containsno similar restraint. Matter of Lawrance, 579 N.E.2d 32, 37 (Ind. 1991). Thus, while
moot casesaretypically dismissed, | ndianacourts havelong recognized that acase may bedecided onits
meritswherethat caseinvolvesaquestion of great publicinterest. Id. Casesfaling within the publicinterest
exception generally involve issues likely to recur. Id.

Thiscaseinvolvesamaiter of conditutiona proportions. In addition, unlike the cited federa casesinvolving
asinglestudent, theissue before usinvolvesall sixthto twelfth grade studentsin extracurricular activities
and al student driversin the Penn school digtrict. Thetrend toward school drug testing has engendereda
number of court challengesbut, until recently, casesarisingin Indianahavelargely been examined under
the United States Constitution. See, e.g., Willisv. Anderson Cmty. Sch. Corp., 158 F.3d 415 (7th Cir.
1998) (dtriking down drug testing of students suspended from school), cert. denied, 526 U.S. 1019 (1999);
Todd v. Rush County Sch., 133 F.3d 984 (7th Cir. 1998) (allowing suspicionless drug testing of high
school students participatingin extracurricular activities), petition for reh’ g en banc denied, 139 F.3d 571
(7th Cir. 1998), cert. denied, 525 U.S. 824 (1998); Schaill v. Tippecanoe County Sch. Corp., 864 F.2d
1309 (7th Cir. 1988) (upholding random drug testing for interschol astic athletes and cheerleaders), reh'g
denied. See footnote

Linke wasthefirgt pronouncement from our supreme court on the subject. Contrary to Penn’ s suggestion,
however, that decision does not immunize every Indianaschool digtrict’s drug testing program. Indeed, in
this case, we have afederd court decision holding that part of Policy 360, the nicotine testing of student
drivers, isuncongtitutiona under the Fourth Amendment. Joy, 212 F.3d at 1067. Although our decision
today may havelittlepractica effect onthe students prosecuting thiscase, astheforegoing demonstrates,
the issue presented is one that deserves consideration, asit islikely to recur.

[1. Summary Judgment

We now turn to Penn’ s challenge to the grant of summary judgment in favor of the Students. Summary
judgment is appropriate when the designated evidence showsthere isno genuineissue of materid fact and
themoving party isentitled to judgment asamatter of law. Wisniewski v. Bennett, 716 N.E.2d 892, 894
(Ind. 1999) (citing Ind. Trid Rule 56(C)). When reviewing an entry of summary judgment, we standinthe
shoesof thetria court. City of Gary v. Ind. Bell Tel. Co., 732 N.E.2d 149, 153 (Ind. 2000), reh’ g denied.
We do not reweigh the evidence but consider the factsin alight most favorable to the nonmoving party.
Id.

Findings of fact are neither required nor prohibited in cases decided by summary judgment. Id. Although
specificfindingsaid our review of asummary judgment ruling, they are not binding onthiscourt. Id.; see
Ricev. Strunk, 670 N.E.2d 1280, 1283 (Ind. 1996) (differentiating Indiana Trial Rule 52 findings from
findings entered with summeary judgment). Thefact that there are cross-motionsfor summary judgment does
not ater our standard of review. Hooser Ins. Co. v. Audiology Found. of Am., 745 N.E.2d 300, 306 (Ind.



Ct. App. 2001), reh’ g denied, trans. denied.
A. Findings

Penninsiststhat thetrial court’ sfindingsshow that the court ignored competent evidence and, instead,
relied upon extra-judicia sourcesof information. Pennaludesto severd findingswithwhichit disagrees
aswell asthejudge’ s mention of his granddaughter, a student at Penn High School, and of personal
feedback regarding Policy 360. The court also referenced a“ coffee” once shared with Earl Warren,
then-retired Chief Justice of the United States Supreme Court. Thetrial court warned, “1f weteach our
children that it is permissible to ignore the civil rights of the young, or students or other powerless groups,
Americawill surdy regp thewnhirlwind.” Record p. 497. Claming error in theseand similar findings, Penn
reguests that we reverse the summary judgment ruling or remand the case for new fact-finding.

Because we review the designated evidence de novo, any specific findings unsupported by the evidence
arenat, inthemsealves, groundsfor reversal. Also, we are disinclined to remand for findingswhen findings
were not required in the first place. Reviewing the order as awhole, we note that the judge’ s personal
remarks compriseless than two pages of hisnearly eight-page“opinion,” which also citesthis court’ sthen
viabledecisonin Linke, aswell asnumerous other casesand onelaw review article. We construe those
personal comments as areflection of a seasoned jurist’ s enduring passion for the freedoms we enjoy as
Hoosiers. See footnote Accordingly, we find no reversible error in thisissue.

B. Article 1, Section 11

In asecond chdlengeto the grant of summary judgment in favor of the Students, Penn claimsthat itsdrug
testing program is reasonable under Section 11, which protects“[t]he right of the peopleto be securein
their persons. . . againgt unreasonable search or seizure. . . .” Although Section 11 isnearly identica to
the Fourth Amendment of the United States Congtitution, our anaysisof clamsarising under Section 11
is separate and distinct from Fourth Amendment analysis. Linke, 763 N.E.2d at 977.

It isundisputed that Penn’ surinalysisdrug testing constitutes a Section 11 search. Seeid. That search,
however, isconducted by aschool corporation rather than by law enforcement officers, and test results
are neither volunteered to law enforcement nor used for internal disciplinary purposes. Under these
circumstances, our supreme court has directed us to determine the reasonabl eness of asearch by balancing
the interests of the Students against those of Penn. Seeid. at 978. Specifically, to decide whether Policy
360 isreasonable under thetotdity of the circumstances, we “weigh the nature of the privacy interest upon
whichthesearchintrudes, the character of theintrusionthat iscomplained of, and the nature and immediacy
of thegovernmental concern.” Seeid. at 979 (adopting anaytical approach of VernoniaSch. Dist. 47Jv.
Acton, 515 U.S. 646, 658-60 (1995)). Focusing on these three factors, we compare the drug testing
policies of Penn and Northwestern, the school corporation in Linke, to ascertain whether there are
significant differences to justify a different result.

1. Privacy Interest



Linkeand this case both involve random drug testing of studentswho participatein extracurricular activities,
including athletics, and of student drivers. In Linke, grades seven through twelvewereinvolved; Policy 360
also includes sixth graders. Our supreme court reasoned that student status is the chief consideration
influencing our andlysisof theprivacy interestsat issue. Linke, 763 N.E.2d at 979. The nature of aschool’s
role“iscustodia andtutelary, permitting adegree of supervision and control that could not be exercised
over freeadults.” Id. (quoting Vernonia, 515 U.S. at 655). Indiana recogni zes that, regarding matters of
discipline and the conduct of students, public schools stland in the relation of parents and guardians. Linke,
763 N.E.2d at 977; Ind. Code § 20-8.1-5.1-3(b). Given these factors, “ students are entitled to less
privacy at school than adults would enjoy in comparable situations.” Linke, 763 N.E.2d at 980.

Under Linke, another relevant factor isconsent. Id. In Linke, studentswishing to participate in specified
activitieswere required to consent to random drug testing. Written consent was al so obtained from each
Sudent’ s parent or guardian. Smilarly, in this case sudents seeking to participate in extracurricular activities
and student driversmust “voluntarily agreg’ to the drug testing program after being informed of the testing
protocol. Record p. 213. Parents aso signed the consent form. Although without consent students could
not participate in extracurricular activities or drive to schoal, the forfeiture of opportunity to obtain certain
benefits does not render the consent forced. Id. at 981.

The Linke court also focused on whether the studentsinvolved had volunteered for an already regulated
activity. 1d. Policy 360 involvesathletics, which are highly regulated, but no onein thisaction isastudent
athlete. One student participated in extracurricular theater productions. Non-athletic extracurricular
activities are arguably less regulated, but participants must still comply with rules and requirements
established by variousactivitiesor clubs. Id. Three other students had applied for school parking permits
inorder to park on school property. Student driversare responsblefor knowing and following “thedriving
and parking rules.” Supp. Record p. 123. The studentsinvolved in the challenged aspect of Policy 360
have aready subjected themsd vesto ahigher degree of regulation than that imposed on the genera student
population. See Linke, 763 N.E.2d a 981. We concludethat the nature of the privacy interests upon which
the search intrudes parallels that in Linke.

2. Character of Intrusion

Thecharacter of theintrusion also contributesto the reasonabl eness of a Section 11 search. 1d. According
to Linke methodology, reevant inquiries are themanner of acquiring aspecimen, the substances disclosed
by testing, the amount of discretion giventothetesters, and the personsto whom resultsaredisclosed. 1d.
at 981-82. Wealso consider whether thetest ispunitive or preventative and rehabilitativein nature. Id. at
982.

In Linke, the supreme court found drug testing by urinalysis reasonable where acomputer-based system
randomly selectsindividuasfor testing. Upon salection, onestudent at atimeistakento atrailer, givena
specimen bottle, and allowed to urinate in an area separated from the monitor by a closed door. The
specimen is then sealed and sent to an independent laboratory where it is tested only for banned
substances. If thefirst test result is positive, the specimen isretested. If the re-test ispositive, thelaboratory
communicates the number of the student to the building administrator who dertsthe sudent’ sprincipd. The



principal identifiesthe student by reference to the specimen number, then holds a conference with the
student and his or her parents at which time the student may submit documentation justifying apositive
result, e.g., prescription medication. A student with apositive drug profile may be barred from participating
in relevant activities for a period of time; however, the test results are neither volunteered to law
enforcement nor used for internal disciplinary functions.

The method by which students are chosen for testing in this case is similar to that employed in Linke,
including random selection and identification by number. Under Policy 360, astudent whose number is
chosen is escorted to a private area. After precautions are taken to avoid contamination, the student
urinatesin private. The sampleisthen sealed, and the student returnsto the classroom. The collection
process itself equates to the procedures utilized in Linke.

Thereisone notable difference in the process. Under origina Policy 360, the student was required to
divulge any over-the-counter or prescription medications being taken, and the monitor documented that
information on the chain-of-custody form. Currently, the student is asked to “voluntarily identify” those
medi cations. Supp. Record p. 470. | dentificationmay till occur, however, before any testing is completed.
In Linke, information regarding medications was disclosed only after apositive urinetest. In this aspect,
Policy 360 is more intrusive. Nevertheless, it appears that any information disclosed is treated as
confidential, revealed only to the monitor and to those who view the chain-of-custody form. Thus, the
additional invasionisnot significant. See Vernonia Sch. Dist. 47Jv. Acton, 515 U.S. 646, 660 (1995)
(holding same under similar facts).

Regarding substancesrevealed, urinein this caseistested for the presence of nine substances, including
acohal, nicotine, and other drugs. Thetesting profilein Linkeincludes smilar substances and five additiond
ones. Seefootnote Asin Linke, tests are confirmed for reliability, and results of positive tests are shared
with parents. Othersare notified only on aneed-to-know basis. Barring acourt order, school personnel
having knowledge of positive test results may not divulge those results to anyone but the student or parent.
A similar level of confidentiality wasimplicated in Linke.

A find factor used to evaluate the character of the intrusion iswhether the search isdonefor punitive or
preventative and rehabilitative purposes. Linke, 763 N.E.2d at 982. A school corporation’s punitivetesting
scheme is more intrusive upon a student’s Section 11 privacy interest than is a non-punitive search
conducted in furtherance of aschool’ s custodia and protectiverole. Id. As mentioned previoudly, test
results are not shared with law enforcement, and a positive test result does not subject a student to
academic penalties or disciplinary measures such as suspension or expulsion. Except for nicotine, when
thereisapostivetest result, Penn ass sts sudents and parents in acquiring education and intervention. As
such, the policy generally can be characterized as preventative and rehabilitative, lessening the Students
privacy interests. Seeid.

3. Nature and Immediacy of Governmental Concern
We next examine Penn’ sinterest in the suspicion-less drug testing of participantsin extracurricular activities

and student drivers. Asabasis of comparison, we turn to Northwestern’ sinterest as described in Linke.
There, Northwestern claimed aneed to fight and deter drug abuse among its Sudentsin generd and among



its students who act asrole models and representatives of the school in particular. The school asserted a
related interest in insuring the health and safety of its students.

The Linke court focused on Northwestern’ sresponsibility for supervising its students and for enforcing
desirable behavior, noting that administrators were troubled that they were not properly fulfilling that
function. In particular, surveysindicated ahigher than averageuse of gateway drugsin the middleand high
schoolsand an escal ating drug problem on itsmiddle and high school campuses. Also, three studentshad
diedin drug related incidents. Reasoning that deterring drug abuse by childrenin school isalegitimate
concern, the supreme court noted the del eteri ous effects of drugs on children and on the entire schooal. Id.
at 983.

Another consderation enlarging Northwestern’ sinterest wasthat al relevant extracurricular activities had
off-campus components, where students have more occasions “to beinjured, to endanger felow students,
to transgress school rules, or to violatethelaw.” 1d. at 984. Thesupreme court reasoned that, where drug
abuseincreasesthe danger of participation in school-sponsored activities, such asschool athletics, the
school corporation’ sinterest isstrengthened. Id. Similarly, driving whileintoxicated presents significant
physicd risksto drivers, their passengers, and pedestrians. 1d. The Linke court adso observed that, dthough
therewasno evidencethat peersviewed students participating in testing activitiesasrole modd s, the school
held them out as such by submitting them to additiond rules and by sending them to community functions
asschool representatives. 1d. Finaly, thesupreme court recognized the school’ sinterest in “ experimenting
with methodsto deter drug use,” which supported “interdiction efforts by giving studentswho represent the
school in an organized activity avalid responseto peerswho may pressure theminto using drugs.” 1d. at
984-85.

Here, Penn acted in conformity with its stated intention to create a safe and healthy environment for
students. Significantly, Penn had evidence of asubstantial and immediate drug abuse problem among its
gudents. We sharethe Students' concern that surveysdid not show that the students subject to drug testing
arethe onesusing drugs. Thefailure to identify high-risk categories of students preventsthe offering of
targeted servicesfor those students. Under Linke, however, that isnot fatal. Wefind that Penn’ sinterest
in preventing substance abuse among its studentsis no less than that of Northwestern in Linke.

Therecord does not indicate the extent of off-campusactivity implicated by Policy 360. In contrast to
Northwestern, Penntestsparticipantsinal extracurricular activities, not only thoseextracurricular activities
with an off-campus component. In that regard, Policy 360 may cast awider net. See footnote However,
wedo not find that distinction significant, asNorthwestern al so tested students participating in specified
co-curricular activities.

Also, like Northwestern, Penn portrayed students participating in athletics and extracurricular activitiesas
rolemodelsand student representatives. For example, Penn definescertain qualitiesit expectsof those
studentsand, further, requiresthat they meet alevel of academic achievement. Additionally, Pennhasan
interest in experimenting with methodsfor deterring drug use and in decreasing peer pressure to use drugs.
Indeed, prior to Policy 360, Penn had intituted a program based upon education and suspicion-based
testing only, but surveysreved that the program wasineffective in curbing drug use among students. In



contragt, theinitia resultsof Policy 360 wereencouraging. SeeVernonia, 515 U.S. at 663-64 (discussing
efficacy of meansasacons deration when determining reasonablenessunder Fourth Amendment andysis).
See footnote

In sum, wefind little distinction between the nature and immediacy of Penn’sinterest in participantsin
extracurricular activitiesand that of Northwestern. Penn hasasimilarly astrong interest in preventing
impaired students from driving while under the influence of “intoxicants.” Supp. Record at 470. That
implicatesal cohol and other tested drugs. Nicotine, however, presentsamore complicated matter. Asthe
Seventh Circuit Court of Appeals reasoned:

[ T]he decision of [Penn] to test student driversfor the presence of nicotineis not so easily justified.
Tobacco useislegal if apersonisover 18 years of age. [Penn’s] school policy validly prevents use of
tobacco products on school grounds. However, if astudent smokes at home, leaves the cigarettes at the
house, drivesto school, and isdrug tested, the resultswould reved the presence of nicotine. This student
could be subject to sanctions under [Penn’ ] policy for a perfectly legal activity. In the absence of
supporting data, this expansive view of the School’ sinterest goestoo far. Furthermore, [Penn] smply has
not documented any serious risks associated with a student driving while using a tobacco product.

Joy, 212 F.3d at 1064. Accordingly, the Seventh Circuit found the random testing of student driversfor
nicotine unconstitutional. Id. at 1067. See footnote

For hedlth reasons, Penn has an interest in deterring tobacco useamong all school children. But we agree
that the school’ sinterest isnot so encompassing asto includetesting student driverswho may legally use
tobacco off school grounds. Penn has not documented any seriousrisksassociated with driving whileusing
tobacco. Further, the school receives information about nicotine levels but does not act upon that
information. Unlike Northwestern’ s program, Policy 360 providesfor no consequences after astudent
driver tests pogitive for nicotine, either in the form of education or intervention. Therefore, wefind Penn’'s
interest in nicotine testing is negligible.

Totality of the Circumstances

Consdering thetotality of the circumstances, we are constrained to conclude that Policy 360, asit gpplies
to participantsin extracurricular activities, issufficiently smilar to the drug testing program examinedin
Linketo pass condtitutional muster under Section 11. Applying Linke, wefurther find that Section 11 does
not proscribe the random suspicionlesstesting of student driversfor acohol and other non-tobacco-related
drugs.

Regarding nicotine testing of student drivers, however, the governmental interest does not justify the
intrusion onthe Students' liberty interests. Werecognize that the additional intrusion may be minimal.
However, under Policy 360 asamended, Penn receivesinformation about apositive nicotine drug profile
but, without any correlating benefit to the school digtrict or to the Sudent, itsinterest in that information is
negligible. Wefind Policy 360 overly inclusivein that respect and, thus, unreasonable under Section 11.
Accordingly, we reverse the grant of summary judgment in part, affirmin part, and remand for entry of
summary judgment in conformance with this opinion.

Reversed in part, affirmed in part, and remanded.



RILEY, J.,, and MATTINGLY-MAY, J., concur.

Footnote: The other categoriesincluded studentsand staff who volunteered to be part of therandom drug
testing pool and students who were tested based upon reasonabl e suspicion. Those categories are not at
issuehere. Additiondly, studentswho had committed adisciplinary infraction were oncerequired to submit
to adrug test before returning to school. The Seventh Circuit Court of Appealsheld that mandatory drug
testing of a student who had been suspended violated the Fourth Amendment of the United States
Congtitution. Willisv. Anderson Cmty. Sch. Corp., 158 F.3d 415 (7th Cir. 1998), cert. denied, 526 U.S.
1019 (1999). After Willis was decided, Penn stayed drug testing of suspended students.

Footnote: Random drug testing is performed on the volunteer category as well as student drivers and
students participating in extracurricular activities.

Footnote: Given that Penn initiated this appeal before January 1, 2001, the appeal is governed by the
former Rules of Appellate Procedure.

Footnote: Penn observesthat Tiffany Petill was not subject to suspicionless drug testing. The school
corporation dso clamsthat parents Linda Petill and Steven Ward have no standing. To support that claim,
however, Penn merely citesand incorporates by referenceits arguments and citations submitted inits brief
to thetria court. Nothing in our appellate rules allowsfor such. Pluard ex rel. Pluard v. Patients Comp.
Fund, 705 N.E.2d 1035, 1038 (Ind. Ct. App. 1999), trans. denied. In any event, theissue of the parents
standing doesnot change our review of the case, asother named plaintiffs have standing to prosecute this
action. Thus, we need not address the standing issue.

Footnote: Thefedera debateisnot over. Recently, the United States Supreme Court granted certiorari in
Earlsv. Board of Education of Tecumseh Public School District, 242 F.3d 1264 (10th Cir. 2001), where
the Tenth Circuit Court of Appea sheld that the school’ srandom urinalysisdrug testing of all students
participating in competitive extracurricular activities violates those students' Fourth Amendment rights.

Footnote: Judge George N. Beamer wasfirst elected to thetria benchin 1973. Indiana Judges Directory
139 (Indiana Judicia Center 1999). Judge Beamer retired on September 30, 2000, one day after entering
the order in this case.

Footnote: In Linke, testing was performed for alcohol, amphetamines, anabolic steroids, barbiturates,
benzodiazepines, cocainemetabolites, L SD, marijuanametabolites, methadone, methagual one, nicotine,
opiates, phencyclidine, and propoxyphene. Linke, 763 N.E.2d at 976 n.3.

Footnote: It isestimated that eighty percent of Penn High School students areinvolved in “some type of
extracurricular activity.” Supp. Record p. 461.

Footnote: Invarying degrees, Penn reported decreased use of substances, including cigarettes, alcohal,
marijuana, cocaine, inhalants, and amphetamines.

Footnote: The supreme court in Linkefound no Section 11 bar to Northwestern’ snicotinetesting of student
driversinaprogram smilar to unamended Policy 360. A question remainswhether the Fourth Amendment



offers more protection for student drivers than does Section 11. We need not address that question,
however, becausewereview Policy 360 asit wasamended in responseto the Seventh Circuit’ sdecision.



