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SULLIVAN, Justice.

Rosaand Reena Linke, sudentsin the Northwestern School Corporation in Howard County, contend that
theschool’ srandom drug testing programviolatesthelr rightsunder the Indiana Constitution to befreefrom
unreasonable searches and seizures. After weighing the students' privacy interests and the character of the
search against the nature and immediacy of the governmenta concern at issue, we conclude that the
drug-testing program here is constitutional .

Background

Northwestern School Corporation (NSC) isapublic school system covering rura and suburban areas of
Howard County near Kokomo. It operates two elementary schools, one middle school, and one high
school.

Inthe mid-1990s, drug usagein middle and high school s became aconcern to theadministratorsat NSC.
In the spring of 1995, the Indiana Prevention and Resource Center released a survey regarding drug,
alcohol, and tobacco usage by studentsin grades seven through ten at NSC schools. The survey showed
higher than average use of gateway drugs among some students. Specificdly, it found that NSC’ seighth
gradersused amphetamines at arate higher than state preva encerates; ninth graders used drugs, alcohol,
and cigarettes at higher than the state prevalence rates; and tenth graders reported a higher daily use of
alcohol than state prevalence rates.

Drug abuse continued to be aproblem at NSC high and middle schools. During the 1998-99 school yesr,
thereweretwo suspens onsand two expulsionsin the high school and five suspensionsand five expulsions
inthe middle school because of student drug usage. Beginningin 1987, three Northwestern High School
students (including a recent graduate) died in drug related incidents. The most recent death, in 1996,
occurred after astudent overdosed on morphine pillsacquired from afellow student while at school. These
contraband pills passed through a chain of student hands before finding their final resting place.

The 1996 death caused serious concern. In response, atask force consisting of adminigtrators, teachers,
staff, and interested parents was formed to examine NSC'’ s approach to drugs. In order better to fulfill
NSC's zero tolerance policy towards drug abuse, thetask force addressed three primary areas. anti-drug
curriculum; incorporation of specia anti-drug programs, and devel opment of astudent drug testing policy.

The task force created the Northwestern School Corporation Extra-Curricular Activities and Student
Driver Drug Testing Policy (“Policy”) effective January 12, 1999. Itspurposeis* (1) to providefor the



hedlth and safety of students; (2) to undermine the effects of peer pressure by providing alegitimate reason
for sudentsto refuseto useillega drugs; and (3) to encourage studentswho use drugsto participatein drug
treatment programs.” ThePolicy isexplicitly not apunitive enterprise. Under the Policy, testing positivefor
banned substances does not result in academic penalty, results of drug test are not documented in any
student’ sacademic records, and information regarding the resultsis not disclosed to crimina or juvenile
authorities absent binding legal compulsion.

The Policy appliesto al middle and high school students, grades 7-12, participating in school athletics,
gpecified extra-curricular and co-curricular Seefootnote activities, aswell asto dl student driverswhowish
to park their vehicles on campus. The activities included by the Policy are athletics, academic teams,
student government, musical performances, drama, Future Farmersof America, National Honor Society,
and Students Against Drunk Driving. Studentswishing to engagein oneof theseactivitiesarerequired to
sign aform consenting to the testing and must a so obtain written consent from aparent or guardian. See
footnote Students participating in co-curricular activities who choose not to participate in the testing
program are given an opportunity to prepare aternative assignments, for academic credit, in lieu of
participating in public performances.

A computer-based system, designed specificaly for the purposeof randomly selecting individuasfor drug
testing, isused to pick the students. Midwest Testing, atesting firm that notifies the school principalswho
will be tested, currently handles this process. Students are not given advance warning of the testing.

Upon sdection, astudent is escorted to atrailer that isdriven to the school by Mi dwest Testing. Only one
student istakento thetrailer at atime. The student is given a specimen bottle and is allowed to enter the
restroom facility in thetrailer unattended. The facility has acommode containing blue dye and al water
faucetsareturned off so that water cannot be used to dilute aspecimen. Onceinsidetherestroom fecility,
the student is separated from the monitor by aclosed door. After producing a specimen, the student leaves
the restroom, hands the specimen to the Midwest Testing employee to be sedled, initials the sedled bag,
and returnsto class.

The specimensare sent to Witham L aboratories, an independent laboratory, wherethey aretested only
for the substances banned by the Policy. See footnote The testing laboratory does not know the identity
of the studentstested and NSC follows strict procedures regarding the chain of custody and accessto test
results. Negative test results are mailed to the designated authority. Positive specimens, on the other hand,
areretested. If there-test is pogitive, Witham communicates the specimen number of the positive result to
abuilding administrator who aertsthe student’ sschool principal. The principal isthen ableto determine
theidentity of the student by reference to the specimen number. In such instances, the principal holdsa
conference with the student and hisor her parents and at that time the student isgiven the opportunity to
submit documentation that would justify apositive result, e.g., prescription medication. Failureto provide
a satisfactory explanation for a positive test results in further action by the school.

Athletestesting poditive are governed by an athletic code of conduct. Students participating in al other
activitiesaregoverned by astudent activities code of conduct. Under both codes, astudent may be barred
from participating in an activity for up to 365 days. However, the consequences vary based upon the



activity and substance.

A student isentitled to be re-tested, at the school’ s expense, when the drug for which the student tested
positivewould be expected to have disappeared from the student’ sbody. A negativetest at thistimedlows
the student to return to full participation in the activity but a positive re-test is deemed to constitute
reasonable suspicion, such that NSC reservestheright to re-test the student throughout the remainder of
the school year. A positive re-test dso bars the student from returning to the activity until such time asthe
student testsnegative. Beyond thefirst re-test, the Policy doesnot require the school to pay for additional
tests requested by the student.

Rosaand ReenaLinke (“theLinkes’) were both students at Northwestern High School, apart of NSC,
when thislawsuit wasfiled. At thetime of the suit, Rosawas ajunior who participated in track, National
Honor Society, Students Against Drunk Driving, the Prom Committee, and Academic Competition. She
also had adriver’ slicense and wanted to drive to school. Reenawas a freshman participating in choir,
track, Academic Competition, Sunshine Society, and Fellowship of Christian Athletes. Their clamwasthat
the Policy violated the Search and Seizure Clause, art. |, 8 11, and the Privileges and Immunities Clause,
art. 1, 8 23, of the Indiana Constitution.

Thetrid court granted summary judgment in favor of NSC. The Court of Appedsr eversed, holding that,
in regard to school children, the Search and Seizure Clause, art. |, § 11, of the Indiana Constitution
implicitly contains“agenera requirement of individudized suspicion,” which wasnot met by the Policy. See
Linkev. Northwestern School Corp., 734 N.E.2d 252, 259 (Ind. App. 2000). We granted transfer. Linke
vs. Northwestern School Corp., No. 34S05-0103-CV-151, 2001 Ind. LEXIS 229 (Mar. 5, 2001).

Discussion

The Search and Seizure Clause, art. |, 8 11, of the Indiana Congtitution (“ Section 11”) provides, “[t]heright
of the peopleto be securein their persons, houses, papers, and effects, against unreasonable search or
seizure, shall not be violated; and no warrant shal issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched, and the person or thing to be seized.”
Although Section 11 isalmost identical to the Fourth Amendment of the United States Congtitution, this
court'sanaysisof clamsarising under Section 11 isseparateand distinct from Fourth Amendment andysis.
SeeMoranv. State, 644 N.E.2d 536, 538 (Ind. 1994). However, in thisregard federal law and the law
of sister states may have persuasive force. Id.

A
The Linkes correctly contend that urindysis drug testing congtitutes a search under Section 11. “Inthelaw
of searchesand seizures, theterm * search’ impliesprying into hidden placesfor that whichisconcealed.”
Moran, 644 N.E.2d at 540 (citing Lindsey v. State, 246 Ind. 431, 439, 204 N.E.2d 357, 362 (1965)).
In finding that urinalysistesting constitutes a search under the Fourth Amendment, the United States
Supreme Court has noted, “chemica analysis of urine ... can revea ahost of private medical facts.”
Skinner v. Ry. Labor Executives Ass'n, 489 U.S. 602, 617 (1989); see dso Vernonia Sch. Dist. 47Jv.
Acton, 515 U.S. 646, 652 (1995). Similarly, Judge Friedlander has written that “the taking of bodily



samples[for evaluation] constitutesasearch.” Cutter v. State, 646 N.E.2d 704, 711 (Ind. Ct. App. 1995),
transfer denied; cf. DeVaney v. State, 259 Ind. 483, 487, 288 N.E.2d 732, 735 (1972) (holding that the
taking of ablood sample constituted a Section 11 search).

Giventhat NSCisapublic school corporation and that itsdrug testing policy isa Section 11 search, itis
necessary to determine whether the search violates Section 11.

B

In Moran and Brown v. State, 653 N.E.2d 77 (Ind. 1995), we held that the measure of whether a
government search violated Section 11 iswhether the processis "reasonable.” 1d. at 80. Here, the Linkes
and NSC advancediffering viewsasto the appropriate measure of reasonableness. TheLinkesarguethat
inorder to be reasonable under Section 11, aschool drug testing policy must be based on the element of
individuaized suspicion. Under this conception, random drug testing of studentswould violate Section 11
since, by definition, arandom program is not based on individualized suspicion. Onthe other hand, NSC
arguesthat the gppropriate measure of reasonablenessunder Section 11 issubstantialy smilar to theone
expounded in Vernonia School District 47Jv. Acton, 515 U.S. 646 (1995), where the Supreme Court
ba anced the intrusion of the search on theindividud’ s Fourth Amendment interests with its promotion of
legitimate governmental interests. 1d. at 653-654 (quoting Skinner, 489 U.S. at 619, and Delaware v.
Prouse, 440 U.S. 648, 654 (1979)). Under this approach, NSC maintains, the Policy meets the
reasonabl eness requirement of Section 11.

The Linkes point out that we have held “that a police officer may not stop amotorist in Indianafor a
possible seat belt violation unlessthat officer reasonably suspectsthat the driver or a passenger in the
vehicleis not wearing a seat belt as required by law.” Baldwin v. Reagan, 715 N.E.2d 332, 337 (Ind.
1999). From this proposition, they argue, and the Court of Appeals held, that for any search to meet
Section 11 muster, it must be based on “individualized suspicion.” Linke, 734 N.E.2d at 259.

Wedo not think theindividualized suspicion requirement of Badwinv. Reaganissoreadily transferable
to this case. Badwin v. Reagan —and Moran and Brown before it —focused on therole of Section 11in
protecting those areas of lifethat Hoosiersregard as private “from unreasonable police activity.” See
Moran, 644 N.E.2d at 540 (emphasis added); Brown, 653 N.E.2d at 79 (noting that protection from
unreasonabl e searches and seizures playsauniquely important rolein the context of criminal procedure).
Preventing unreasonablelaw enforcement activity wasakey factor motivating our holdingin Baldwinv.
Reagan that individualized suspicion of aseatbelt violationisrequired in order to stop amotorist for that
purpose. 715 N.E.2d at 337.

A search conducted by aschool corporation issubstantively different than a search conducted to enforce
the law. Thisisin no small part due to the different role played by law enforcers and teachers.

Law enforcement officersfunction as adversaries of crimina suspects. These officers have the responsibility
toinvestigate crimind activity, tolocate and arrest those who violate our laws, and to facilitate the charging
and bringing of such personstotrid. Rarely doesthistypeof adversarid relationship exist between school
authorities and pupils. Instead, there is a commonality of interests between teachers and their pupils.



New Jersey v. T.L.O., 469 U.S. 325, 349-350 (1985).

Under the Policy, test resultsare not volunteered to law enforcement, nor arethey used for any internal
disciplinary function. Absent such conseguences, we do not believetherationdefor individuaized suspicion
isasstrong here asin the seat belt enforcement context. Cf. Omanv. State, 737 N.E.2d 1131, 1146-47
(Ind. 2000) (holding that under the Fourth Amendment the results of an employegsadminisrative drug test
canbeusadinacrimina prosecution, but only if obtained by valid legal processexternally initiated from
the employment setting), cert. denied, 122 S.Ct. 38 (2001).

While Brown emphasi zed that reasonabl enesswasthetouchstone of Section 11 analysis, it framed the
guestion as“whether, in the totality of these circumstances,” the police conduct at issue was reasonable.
653 N.E.2d at 79-80. We believethat bal ancing the students’ interests against the school corporation’s
better comportswith thistotality of the crcumstances framework than aper serequirement of individudized
suspicion.

There is precedent for this approach. In determining that the totality of the circumstances allows
consderation of police officer safety, we stated that “[i]n construing and applying ‘ unreasonable’ under
Section 11, we recognizethat | ndianacitizenshave been concerned not only with persond privacy but aso
with safety, security, and protection from crime.” Mitchell v. State, 745N.E.2d 775, 786 (Ind. 2001); see
also Carter v. State, 692 N.E.2d 464, 466 (Ind. App. 1997) (“[A]n individual'srights protected under
Articlel, § 11 are not absolute. We must balance competing rightsand ‘ ook to the reasonableness of the
intrusion and permit brief investigatory stops based upon reasonable suspicion of criminal activity.””
(citations omitted)).

Weadopt theandytical approach of VernoniaSchool Didtrict 47Jv. Actoninthese circumstances. Broadly
gtated, we will weigh the nature of the privacy interest upon which the search intrudes, the character of the
intrusion that iscomplained of, and the nature and immediacy of the governmenta concern to determine
whether the Policy is reasonable under the totality of these circumstances. 515 U.S. at 658-660.

C
C-1
In weighing the nature of the privacy interest upon which asearch under the Policy intrudes, thefirst —and
chief — consideration influencing our analysisisthe Linkes status as middle and high school students.

Our law does not accord studentsthe same privacy interestsasadults. “ Traditionally at common law, and
gtill today, unemancipated minorslack some of the most fundamental rights of salf-determination.” Acton,
515U.S. at 654. The United States Supreme Court has taken the view that while public schools are state
actors subject to condtitutiona oversight, the nature of aschool’ srole“iscustodia and tutdlary, permitting
adegree of supervision and control that could not be exercised over free adults.” 1d. at 655; T.L.O., 469
U.S. a 333. Indianalaw codifies this view. For example, in passing compulsory education laws that
mandatetheavailability of public dementary education for itscitizenry, the State * has recognized that public
schools stand ‘in the relation of parents and guardians to the students' ... regarding [all] matters of
discipline and conduct of students.” Higginbottom v. Keithley, 103 F. Supp. 2d 1075, 1080 (S.D. Ind.



1999), quoting Ind. Code § 20-8.1-5.1-3(b) (1988).

The Linkes concede that the privacy interest of juvenilesisnot the same asadults but argue that minors
areactualy accorded greater protection. However, the authority relied upon by the Linkes does not stand
for the notion that astudent’ sprivacy interest should be granted greater weight. To the contrary, it stands
for the proposition that, under certain circumstances, the State playsan activerolein dictating the course
of children’slives. See Mannersv. State, 210 Ind. 648, 5 N.E.2d 300 (1936) (upholding statute making
itafelony for afather to fail to providefor achild on the reasoning that “[m]inor children are the subject
of the solicitude of the law because it is assumed that until maturity they are not capable of protecting
themselves.”); see dso Adamsv. State, 244 Ind. 460, 465, 193 N.E.2d 362, 364 (1963) (stating that
juvenilecourtsexercise parental supervisionand may properly restrainaminor’ sliberty intheexercise of
discipline, rehabilitation, and training). Rather than bolster their argument, the Linkes' cited authority
reinforces the principle that aminor’ s liberty interest is sometimes less than that of an adult.

Inlight of thefact that minorsin school are subject to supervision and control that could not be exercised
over freeadultsandin view of thelegidature scodification of the custodia and protectiveroleof Indiana
public schools, we find that students are entitled to less privacy at school than adults would enjoy in
comparable situations. Cf. T.L.O., 469 U.S. at 348 (“In any realistic sense, students within the school
environment have alesser expectation of privacy than members of the population generally.”).

A second factor influencing astudent’ s privecy interest is consent. A voluntary decison to submit to random
drug testing further decreasesthe student’ slegitimate expectation of privacy, increasing thelikelihood of
atesting policy’s Section 11 reasonableness. Of course, a coerced decision isnot consensual . For this
reason “[t]he consent, and the circumstancesin which it was given, bear upon the reasonableness’ of the
Policy. See Ferguson v. City of Charleston, 532 U.S. 67, 91 (2001) (Kennedy, J., concurring).

NSC maintainsthat the Policy’ srequirement that student participants submit to random drug testing does
not compel consent because it only applies to privileged activities. The Linkes take issue with this
characterization. Citing the Supreme Court of Colorado in Trinidad School District No. 1 v. Lopez, the
Linkesarguethat it isnecessary to participatein extracurricular activitiesto be successful in today’ sworld.
(Br. of Appdllants at 26, quoting Lopez, 963 P.2d 1095, 1109 (Colo. 1998) (“[T]he redlity for many
studentswho wish to pursue post-secondary educational training and/or professional vocationsrequiring
experiencegarnered only by participating inthe extracurricular activitiesisthat they must engagein such
activities. ... [l]involvement in aschool’ sextracurricular offeringsisavital adjunct to the educational
experience.”)).

ThePolicy isdifferent fromthat at issuein Lopez. The Lopez court noted, “two for-credit classesthat are
part of the regular curriculum of course offerings areinextricably linked to the *extracurricular’ activity of
marching band. ... Therecord reflectsthat the consequence of enralling in aclassand falling to participate
inthe marching band is severe: the student will receive afailing grade.” 963 P.2d at 1105. Thus, the policy
under review in Lopez effectively gavefailing gradesto students who refused to submit to adrug test. The
Supreme Court of Colorado found thisto be unreasonable, in part because it applied to sudentstaking the
normal curriculum.



Weare sengitiveto theissueraised by the Supreme Court of Colorado. Studentsdo not forfelt their privacy
interest smply by virtue of attendance at schoal. “ Today’ s public school officias... act in furtherance of
publicly mandated educational and disciplinary policies,” T.L.O., 469 U.S. at 336, and statutes on the
books compel school attendance. See Ind. Code § 20-8.1-3-17 (1998). However, the Policy does not
require drug testing for studentsenrolled in compulsory regular classes. Rather, studentsin voluntary
activitiesfor which they receive academic credit (co-curricular activities) are given the option of providing
dternative for-credit assgnments. The Policy is different from the one reviewed by the Supreme Court of
Colorado in that NSC students are not deprived of the opportunity to receive academic credit from
co-curricular activities if they choose not to submit to drug testing. They are only deprived from
participating in the extra-curricular portion of the activities.

Weacknowledgethat thisdoesalter theusua voluntarinessca culusbecause, inal likelihood, at least some
adverse consequences may attach to theinability to so participate. We further acknowledgethat, while
schoolsarenot theonly outlet for extracurricular activities, participationin school sponsored extracurricular
activities may benefit some students who wish to pursue post-secondary educationa or professional
training. However, in order for consent to be voluntary inthis context, it does not follow that there be
absolutely no disadvantage to arefusal to give consent. See Ferguson, 532 U.S. at 91 (“[t]he person
searched has given consent, as defined to take into account that the consent was not voluntary in thefull
senseof theword.”) (Kennedy, J., concurring); Acton, 515 U.S. a 650 (1995) (“[s]tudentswishing to play
gportsmust sign aform consenting to thetesting and must obtain the written consent of their parents.”). The
fact that refusal to agreeto drug testing resultsin forfeiture of the opportunity to obtain certain benefitsis
not so weighty asto constituteforced consent. See Todd v. Rush County Schools, 133 F.3d 984, 986 (7th
Cir.), cert. denied 525 U.S. 824 (1998).

A third factor influencing the privacy interests of studentsiswhether they have volunteered for an already
regulated activity. See Acton, 515 U.S. at 657 (“[b]y choosing to ‘ go out for theteam,’ [student athletes]

voluntarily subject themselvesto adegree of regulation even higher than imposed on sudentsgenerdly.”).
There can belittle doubt that student athleticsare highly regulated. See Schaill v. Tippecanoe County Sch.
Corp., 864 F.2d 1309, 1318 (7th Cir. 1988) (“theIndianaHigh School Athletic Association hasextensive
requirementswhich it imposes upon schoolsand individua s participating ininterscholagtic athletics”). To
alesser extent, non-athletic extracurricular activities are also regulated in that various activities or clubs
impose rules and requirements to which participants must comply. See Earlsv. Tecumseh Pub. Sch. Digt.
No. 92, 242 F.3d 1264, 1276 (10th Cir.) (“ students participating in non-athletic extracurricular activities
... agreetofollow the directives and adhere to the rules set out by the ... director of the activity.”), cert.
granted, 122 S. Ct. 509 (2001). Seefootnote The extent to which avoluntary activity isalready regulated
can further influence a student’ s Section 11 privacy interest.

C-2
Thecharacter of theintrusion that iscomplained of providesanother e ement contributing to reasonableness
in the school context. The Linkes view urinalysis testing “ as extremely intrusive, demeaning, and
embarrassing.” Urinalysisimplicatesan “excretory function traditionally shielded by greet privacy.” See
Skinner v. Ry. Labor Executives Ass'n, 489 U.S. 602, 626 (1989); Acton, 515 U.S. at 658. However,
the manner in which the sample is acquired influences the ultimate weight given to the Linkes



embarrassment. See Acton, 515 U.S. at 658; Schail, 864 F.2d at 1318.

In Acton, the Supreme Court found urinalysistesting reasonable when students urinated in plain view of
attendants, in part because it was no moreintrusive than avisit to astandard public restroom. See 515 U.S.
at 577. In contrast, NSC students are escorted to atesting facility in amanner such that only one student
is present at atime. The student then enters a private room and is alowed to close the door. Attendants
do not watch the student. In this case, the Policy is much less intrusive than the one examined by the
Supreme Court in Acton.

Other important factorsto consider in evaluating the character of theintrusion are what the test searches
for, the amount of discretion given to the testers, and to whom results are disclosed. The Policy restricts
the test to apre-set list of banned substances. No student is compelled to provide additional private
information (such as medications used). Even after a positive test, the choice of whether to disseminate
additional explanatory informationisleft to the student. At no point in the processdo school officidshave
discretion to choose whom to test or for what to test. Various measures are taken throughout the process
to insure both the integrity of the testsand the privacy of the students, including limiting the persons privy
to test results to the greatest possible extent.

A final factor to consider in evaluating the character of the intrusion is whether the test is punitive or
preventative and rehabilitative. A punitivetesting regime by aschool corporationisamore severeintrusion
upon a student’ s Section 11 privacy interest than anon-punitive search conducted in furtherance of a
school’ s custodia and protectiverole. See Acton, 515 U.S. a 658 n. 2; Lopez, 963 P.2d at 1116 (Scott,
J., dissenting).

Section 11 protectsthoseareasof lifethat Hoos ersregard as private“from unreasonable police activity.”
SeeMoran, 644 N.E.2d at 540 (emphasis added). We have al so noted that protection from unreasonable
searchesand sel zures playsauniquely important role in the context of crimina procedure. See Brown, 653
N.E.2d at 79. The emphasis on preventing unreasonable law enforcement activity was afactor motivating
our holding in Baldwin v. Reagan that reasonable suspicion of aseatbelt violation isrequiredin order to
stop amotorist for that purpose. 715 N.E.2d 332, 337 (Ind. 1999).

However, a preventative or rehabilitative search conducted by a school corporation is substantively
different than asearch conducted to enforcethelaw. A preventative or rehabilitative search isinherent to
aschool corporation’s function. Students generally understand that the “preservation of ... a proper
educationa environment requires close supervison” and thustheintrusion on privacy isless severe. See
T.L.O., 469 U.S. at 339.

Inthe present matter, the record showsthat test results are not volunteered to law enforcement, nor are
they used for any internd disciplinary function. Studentsare merdly barred, for varying periods of time, from
participatingin privileged activities. Asaresult, the Policy must be viewed aspreventative or rehabilitative.
A policy involving adisciplinary function, such as suspension or expulsion from school, could be punitive
and is not implicated here. The care exhibited by NSC to protect student privacy and to create a
non-punitive test mitigates againgt the Linkes privacy concern. A drug testing policy not so carefully crafted



might not. Cf. Ferguson, 532 U.S. at 68 (noting the “critical difference’ between drug tests conducted
without awarrant or individuaized suspicion when law enforcement provides acentral and indispensable
feature of the policy and when drug testing is conducted for apurpose distinct from the State’ sgenerd
interest in law enforcement).

C-3
Welast evauate NSC' sinterest in drug testing certain students. NSC proffersthe needto fight and deter
drug abuse among its studentsin genera and its sudents who act as role model s and representatives of the
school in particular. It dso asserts ardated interest in insuring the health and safety of its students. The
Linkes counter that NSC’ s only legitimate interest is in stopping abuses that may occur on campus,
something they argue that the Policy does not properly achieve.

That NSC hastheresponsbility of supervisangitsstudentsand enforcing desirable behavior in carrying out
school purposesis not questioned. Ind. Code § 20-8.1-5.1-3; See footnote see dso Ind. Congt. art. VI,
8 1. Seefootnote Inthe mid-1990s, drug usagein NSC'smiddle and high schools caused administrators
to worry that they werenot properly fulfilling thisfunction. Most notably, 21995 study of drug usagein
NSC schools showed higher than average use of gateway drugsin the middle and high schools. A year
later, an NSC student acquired mo rphine pillsfrom afellow student a school and subsequently died from
an overdose. In response, NSC commissioned the task force of school officials and parentsthat created
the Palicy.

Deterring drug abuse by children in school isan important and legitimate concern for our schools. Drug
abuse severely harmsyouthsand impacts on aschool’ seducationa mission. “* Maturing nervoussystems
aremorecritically impaired by intoxicantsthan mature onesare; childhood lossesinlearning arelifelong
and profound’; * children grow chemically dependent more quickly than adultsand their record of recovery
isdepressingly poor.’” Acton, 515 U.S. at 661. What ismore, “the effects of a drug-infested school are
visited not just upon the users, but upon the entire student body and faculty.” Id. at 662. NSC’ sinterest
in deterring drug use is further enhanced by the fact that three of its students have died of drug related
causessince 1987, that it had scientific dataillustrating a burgeoning drug problem on itsmiddle and high
school campuses, and that drug use continuesto be an identifiable problem at themiddle and high schools.
See Skinner, 489 U.S. a 607 (upholding a Government drug-testing program based on findings of drug
use by railroad empl oyees nationwide without proof that a problem existed on the particular railroads
whose employees were subject to the test).

NSC'’s interest in testing the included students is further heightened by the fact that the relevant
extracurricular activities al have off campus components. NSC needs a broader range of toolsto insure
compliancewith itsruleswhen activities occur off campus. Thisisdue, inlarge part, to thefact that greater
ranges of activitiesoccur during extracurricular activities than during normal school hours. SeeWebbv.
McCullough, 828 F.2d 1151, 1157 (6th Cir. 1987) (affirming grant of summary judgment upholdinga
public school principal’ ssearch of the private hotel room of ahigh school student during avoluntary, off
campus, school sponsored field trip). There are many morewaysfor astudent to be injured, to endanger
fellow students, to transgress school rules, or to violate the law while participating in an extracurricular off
campus event (such asaband competition in another city or anon-curricular field trip) than during the



relative order of school hours. Seeld. Indeed, parentsmay be reluctant to allow their children to participate
involuntary school activitiesif schoolsare not permitted to take the reasonable steps taken here by NSC
to prevent drug use. Seeld.

If drug abuse increases the physical danger of participation in a school-sponsored activity, a school
corporation’ sinterest in deterring drug abuse becomes stronger. Thisisundoubtedly the casewith school
ahletics. See Acton, 515 U.S. a 662 (“[a] part from psychologicd effects ... the particular drugs screened
by the Didtrict’ sPolicy have been demonstrated to pose substantial physical risksto athletes.”). Likewise,
we notethat driving whileintoxicated presents significant physical risksto drivers, their passengers, and
pedestrians. See Todd v. Rush County Schools, 983 F. Supp. 799, 806 (S.D. Ind.), aff’d 133 F.3d 984
(7th Cir. 1997), cert. denied, 525 U.S. 824 (1998).

Whiletherisk of physical injury seemsremotein the other activities covered by the Policy, NSC argues
that itsinterest in promoting the health and safety of these studentsisequivalent to that of student athletes
and student drivers. Itistruethat “ successful extracurricular activitiesrequire healthy students,” seeTodd
V. Rush County Schools, 133 F.3d 984, 986 (7th Cir. 1997), but the absence of increased physical danger
meansthat NSC' sgenerd interest in health and safety isnot increased in these situations. After al, hedlthy
students are important to most of what a school doesand the need does not grow smply because a student
choosesto participatein an activity. NSC further maintains, however, that itsinterest in deterring student
drug abuseisincreased by thefactsthat sudent athletes and student participantsin extracurricular activities
arerolemodelsfor other students and are representatives of their schoolsin the community. The Linkes
respond that thereis* nothing in the record to demonstrate that band membersare viewed asrole model's
or student leaders.”

Therecord does not addresswhether their peersview students participating inthe tested activitiesasrole
models. NSC’sinterest in testing may well be heightened were such afact shown. See Acton, 515 U.S.
at 662-663. Nonetheless, it isevident that NSC holds the participants out as role models by submitting the
participantsto additional rulesabove and beyond “normal,” and by sending participantsto community
functions asschool representatives. Thefact that NSC hasidentified adrug problem at itsmiddle and high
schoolsgivesit aninterest in experimenting with methods to deter drug use. This aspect of the Policy
supportsNSC' sinterdiction effortsby giving studentswho represent the school inan organized activity a
valid response to peers who may pressure them into using drugs.

Chandler v. Miller, 520 U.S. 305 (1995), in which the Supreme Court invalidated a program of
suspicionless drug testing of Georgia political candidates, does not suggest adifferent conclusion. In
Chandler, the Supreme Court determined that suspicionlessdrug testing of candidateswas soldly symbolic
because (1) thetestswere not based on evidence of adrug problem among the State’ selected officials,
(2) thoseofficialstypicdly do not perform high risk, safety sengitive tasks, and (3) thetestsimmediately
alded no interdiction effort. Id. at 321-322. The circumstances creating context for the Policy under our
review aredifferent. In additionto thefact that it is public school studentswho aretested here, the Policy
has been prompted by concrete evidence of drug abuse by NSC junior and high school students (some of
whom engagein safety sengitivetasks) and al testing ismerely acomponent of abroader interdiction effort
created by local officialsin conjunction with interested parents. Chandler acknowledged the* critical”



importance of context, stating that school drug testsare different because* alocal government bearslarge
‘respongbilities, under a public school system, as guardian and tutor of children entrusted to itscare.”” 1d.
at 316. It aso emphasized that “[a] demonstrated problem of drug abuse, while not in al cases necessary
to thevalidity of atesting regime, would shore up an assertion of specia need for asuspicionlessgenera
search program.” Id. at 319 (citation omitted).

D
Inlight of thetotality of the circumstances, the Policy does not violate Section 11. Our congtitution does
not forbid school sfrom taking reasonable measuresto deter drug abuse on their campuses but they must
do so with due regard for the rights of students.

Wereiteratethat our evaluation of thismatter isparticularly influenced by thefactsthat students’ privacy
interests are less than those of adults and that both students and their parents or guardians must give
consent. We have a so been influenced in general by schools' custodial and protectiveinterestin their
studentsand in particular by the fact that the Policy was created with parent involvement as an dement of
acomprehensive interdiction program. Furthermore, the higher than average rate of drug use at NSC
middleand high schools, the recent drug rel ated deaths, and the continued presence of illegal drugson
campus strengthensNSC' sl egitimateinterest in thismeatter. We do note that the strength of NSC' sinterest
in deterring drug abuseisnot uniform for al students. Inthisregard, the Policy ismost defengblein regard
to athletes and student drivers. The school’ sinterest in protecting these studentsisincreased by the risk
of physical danger and, in the case of student athletes, by the fact that they represent the school asrole
models. Whiletherationdefor testing sudentsinvolved in co-curricular activitiesis not so strong, for the
reasons already stated, it does not violate Section 11 in this case.

TheLinkes a so argue that the Policy violatesthe Privilegesand Immunities Clause, art. |, 823, of the
Indiana Constitution (“ Section 23”). Section 23 provides:

The General Assembly shall not grant to any citizen, or classof citizens, privilegesor immunities, which,
upon the same terms, cannot equally belong to all citizens.

Inthewatershed case of Callinsv. Day, 644 N.E.2d 72 (Ind.1994), we held that the and ytical framework
required to resolve Section 23 claimsexamineswhether "thedisparate treatment ... [is] reasonably related
to inherent characteristicswhich distinguish theunequally treated classes.” Id. at 80. Collinsrequiresthat
the challenger bear the burden "to negative every reasonable basisfor the classification.” 1d. at 81. Thisis
because of the substantial deference due the enactment. Id. at 80. In addition, "the preferentid treatment
must be uniformly applicable and equally available to all persons similarly situated.” Id.

The Linkes contend that Section 23 is violated because a class of students who participate in certain
extracurricular activities See footnote are subjected to random drug testing while students who participate
in other extracurricular activities See footnote are not.



Wefind that the Linkes have not carried their burden to " negative every reasonable bass' for random drug
testing imposed upon the class of which they are amember. Under Callins, we determine whether there
areinherent distinctions between the activities subject to the Policy and those not. Largely for the reasons
set forth in Part 1-C-3 supra, we find the "reasonable relationship” test met.

The Policy focuseson those activitiesin which the participating students represent the school outside of the
normal school day hours, receive special privileges as a result of their participation, or place the
participating student in aleadership or role model position. The school activities not covered are strictly
in-school activitiesthat take place during school hours. Consequently, the students who engage in the
school activitiesnot covered by the Policy do not represent the school by publicly performing or working
within the community. While the Linkes argue that the newspaper and yearbook are extracurricular
activitiesrequiring studentsto "engagein activities outsde of the school day," Brief of Appdlant 30, these
activitiesare purely curricular. (R. at 76.) These classes are taken for agrade and do not require any
activity outside the normal school day. (Id.)

We agree with NSC that testing those studentswho are at an increased risk of physical harm or arerole
models and leadersby virtue of their participation in certain extracurricular activitiesis"reasonably related
to achieving the school's purposein providing for the health and safety of students, and undermining the
effectsof peer pressure by providing alegitimatereason for studentsto refuseto useillega drugsand by
encouraging studentswho use drugsto participatein drug trestment programs.” (Tria Court's Conclusons
of Law, R. at 509). We find no violation of Section 23.

Conclusion

Having previoudly granted transfer, we now affirm the judgment of the trial court.
SHEPARD, C.J., and DICKSON, J., concur.

BOEHM, J., dissents with separate opinion in which RUCKER, J., concurs.
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BOEHM, Justice, dissenting.

| respectfully dissent. The mgority adopts the methodology of Vernonia Sch. Digt. 47Jv. Acton, 515 U.S.
646 (1995), and concludes that NSC'’ s drug testing fits within avery narrow exception to the genera
probabl e cause requirement, the so-called * special needs’ exception. However, assuming it is proper to



anayze Indianacongtitutiona clamsintheVernoniaframework, | do not agreethat NSC has carried its
burden of proving that its program meets the standard of reasonableness the “ specia needs’ doctrine
requires. Rather, this program amountsto imposition of ageneral random testing program with no sound
footing in concern for the educational mission of the school corporation, as opposed to general law
enforcement. Nor isthere ajustification for selecting these students from the general school population.

For many of the same reasons, | conclude that NSC’ s program violates the requirement of Articlel,
Section 23 of the Indiana Constitution that a classification must be reasonably related to the
characteristics—in this case, participation in certain school activities—that define the class.

|. What it Means to Have “ Special Needs’

Threecases, in particular, areimportant to understanding why NSC’ srandom drug testing program violates
Article I, Section 11 of the Indiana Constitution.

A. New Jersey v. T.L.O.

The* specid needs’ doctrine, in the context of searchesby school officials, hasitsrootsin New Jersey v.
T.L.O.,469 U.S. 325 (1985), where the United States Supreme Court held that the Fourth Amendment’s
usual probable cause standard should not apply in aschool setting. In T.L.O., ateacher discovered two
students smoking in aschool lavatory in violation of school rules. Theteacher took the pair to the assstant
principal’ s office, where T.L.O., in response to the assistant principd’ s questioning, denied having ever
smoked. Searching T.L.O.” spurse, the assistant principal found apack of cigarettesalong with various
drug paraphernalia. T.L.O. was later adjudged a delinquent.

T.L.O. claimed that the search violated the Fourth Amendment. The Court agreed that the Fourth
Amendment applied to searches conducted by school officials, but neverthel ess concluded that school
officiasmay conduct searchesin the absence of the requirementsimposed by the Fourth Amendment on
other governmenta searches. 1d. at 340. The Court offered this explanation why aleve of suspicion lower
than that of probable causeis required for searches conducted by school officials, at least in the context
of searches for evidence of school rule violations:

[T]he legality of a search of a student should depend simply on the reasonableness, under all the
circumstances, of the search. Determining thereasonablenessof any searchinvolvesatwaofold inquiry: firdt,
onemust consider “whether the. . . action wasjustified at itsinception,” Terry v. Ohio, 392 U.S,, at 20;
second, one must determinewhether the search asactually conducted “wasreasonably related in scope
to the circumstanceswhich justified theinterferenceinthefirst place,” ibid. Under ordinary circumstances,
asearch of astudent by ateacher or other school official will be“justified at itsinception” whenthereare
reasonable grounds for suspecting that the search will turn up evidence that the student hasviolated or is
violating either thelaw or therules of the school. Suchasearch will be permissiblein its scope when the
measures adopted are reasonably rel ated to the obj ectives of the search and not excessively intrusivein
light of the age and sex of the student and the nature of the infraction.

Id. at 341-42. However, the Court al so emphasi zed that there were limitsto the authority of school officias
to conduct asearch under thislowered congtitutiona bar. Specificdly, “ the reasonabl eness standard should
ensurethat the interests of studentswill beinvaded no more than isnecessary to achievethelegitimateend



of preserving order in the schools.” 1d. at 343.

Justice Blackmun’ s concurring opinion introduced the phrase * specid needs’ into the public discourse on
school searches. He expressed concern that a balancing test might become the rule rather than the
exception. To curb thispotential, hewrote, “ Only in those exceptiona circumstancesin which specia
needs, beyond the normal need for law enforcement, make the warrant and probabl e-cause requirement
impracticable, isacourt entitled to substituteitsbalancing of interestsfor that of the Framers.” 1d. at 351
(Blackmun, J., concurring). Searchesin aschool setting based on alower standard are appropriate, he
concluded, because of the need for immediate action on the part of teachers attempting to maintain order
in the classroom.

B. Vernonia School District 47Jv. Acton

Thenext principal caseisVernoniaSch. Dist. 47Jv. Acton, 515 U.S. 646 (1995), on which the mgjority
reliesto judtify itsconcluson that NSC’ sdrug testing programisreasonable. In'Vernonia, the United States
Supreme Court upheld arandom drug testing program instituted by an Oregon school district. The plan
caledfor testing of athletesonly. In upholding thisplan, the Court specifically endorsed Justice Blackmun’s
concurrencein T.L.O. and found that, on the facts presented, the Vernoniaschool district established a
“specia need” justifying theimposition of drug testing on aspecific group of students. The Court relied
heavily on the facts found by the district court that the Vernonia school district was faced with an
“immediatecriss’ and had been ableto target theingtigators as coming from the student-athl ete popul ation.
Id. at 663. Seefootnote The Court relied on T.L.O. for the proposition that, in the public school context,
asearch unsupported by probabl e cause can be congtitutional when the district demonstrates “ specia
needs,” i.e. wheredtrict adherenceto the probabl e cause requirement woul d undercut ““ the substantia need
of teachersand administratorsfor freedom to maintain order inthe schools.”” 1d. at 653 (quoting T.L.O.,
469 U.S. at 341). The Court cited three factors supporting the reasonableness of the Vernonia
program—the decreased expectation of privacy of the student athl etes, therelative unobtrusivenessof the
search, and the severity of the need met by the search.

Noneof thesethreeis present inforceto support NSC' splan. NSC' s program appliesto athletes, student
drivers, and participantsin awiderange of extra-curricular and co-curricular activitiesfrom Future Farmers
of Americato the school band. NSC’ s evidence of substance abuse in its schoolsis asurvey conducted
by the Indiana Prevention Resource Center in 1995 and given to studentsin grades seven through ten.
Notably absent from theresultsis any data suggesting that studentswho claimed to have used agiven
substance d'so participated in one of the activities covered by NSC' stesting program. Thetesting intrudes
on studentswho in no way qudify for thelessened expectation of privacy some cases, like Vernonia, have
attributed to athletes.

C. Chandler v. Miller

In Chandler v. Miller, 520 U.S. 305 (1997), the United States Supreme Court explained in further detall
whenitisgppropriateto goply the“ specia needs’ doctrine. The Court in Chandler found uncongtitutional
Georgid spolicy of requiring certain candidatesfor public officeto submit to drug testing. Justice Ginsburg,
writing for an elght-member mgjority, explained that to successfully makethe casethat a* specia need”
exists, agovernment actor must demonstrate a” concrete danger demanding departure from the Fourth



Amendment’smain rule.” Id. at 319.

Georgiaargued that itstesting policy passed congtitutional muster based on the Court’ searlier decisons
upholding suspicionlesstesting of sudent athletes, Vernonia, 515 U.S. 646, certain United States Treasury
employees, Nat'| Treasury Employees Unionv. Von Raab, 489 U.S. 656 (1989), and certain railroad
employees, Skinner v. Ry. Labor Executives Ass n, 489 U.S. 602 (1989). The Court explained that the
employees subject to testing in VVon Raab were“directly involved [in] drug interdiction,” Seefootnote
Skinner offered“ evidence of drug and alcohol abuse by railway employeesengaged in safety-sensitive
tasks,” and Vernoniaresponded to an “immediate crisis prompted by a sharp rise in students’ use of
unlawful drugs.” Georgia splanto screen candidatesfor public officefailed to addressa“ concrete danger,”
the Court explained, because: (1) the record did not suggest that the hazards argued by the sate were “red
and not smply hypothetica for Georgia spality”; (2) the requirement was not well designed to identify drug
users, (3) it wasfeasble, within the environment of public office, to note erratic conduct that would lead
to asuspicion of drug use; and (4) therisk to public safety was neither substantial nor real. 520 U.S. at
319-23.

Although this case and V ernoniaboth address school programs, for severd reasonsNSC'splaniscloser
to Georgia splan for wanna-be officeholdersthan the Vernoniaplan for itsstudents. First, the survey and
other evidencerdied upon by NSC may establish adrug problem, but not among the categories of sudents
tested. Second, thetesting, though intended to prevent school-wide drug use, identifiesonly drug users
among the population of studentswho submit to the program. Third, it isfeasible, asNSC’ s own policy
makes clear, for NSC officia sto determine when areasonabl e suspicion of drug use exists. Fourth, NSC
has not shown any evidence, of the type presented in Vernonia, of drug use as a source of significant
problems in conducting the school’ s educational program.

I1. Applying the “ Special Needs’ Analysisto NSC’s Program

| agree with the mgority that the rlevant inquiry under Articlel, Section 11 of the Indiana Condtitution is
whether, given the totality of the circumstances, the searches conducted by NSC are reasonable. Brown
v. State, 653 N.E.2d 77, 79-80 (Ind. 1995). In thisrespect, the Indiana Condtitution isvery smilar, if not
identical, to the formulation adopted for the Fourth Amendment in Vernonia: reasonableness under dl the
circumstances. 515 U.S. at 652 (“[ T]he ultimate measure of the condtitutiondity of agovernmenta search
is‘reasonableness.’”). Themajority concludesthat the appropriate” circumstances’ to examinearethe
same as those balanced by the Court in Vernonia: the nature of the privacy interest; the character of the
intrusion; and the nature andimmediacy of the governmenta concern. Sofar, so good. But, in gpplying the
reasoning of Vernoniain light of Chandler, | arrive at adifferent conclusion from the mgority’s.

A. Overcoming the Linkes Privacy Interests

Themgority findsthe Linkes privacy interests of minima weight based on three propostions: (1) sudents
privacy interests areless than those of adults; (2) students* consent” to the searches; and (3) the tested
sudentsare held out by NSC as“rolemodels.” | think thefirst istrue only to alimited extent, and the other
two are not true at al.



1. Extent of Control Over Students

The mgjority contendsthat the Linkes' privacy interests deserve lesser protection than Articlel, Section
11 would normally demand because schools are all owed a degree of “ supervision and control that could
not be exercised over free adults.” | agree that Indianalaw generally supports that view. However, a
school’ s“degree of supervison” isnot without itslimits. The mgority relies on the notion that schools sand
intherdation of parentsand guardiansto its studentsin matters of conduct and discipline. Thismay justify
theimposition of drug testing when matters of conduct and disciplineare at issue. But it doesnot carry
equal weight when suspicionless searches are conducted as a matter of routine. Indeed, in T.L.O., the
United States Supreme Court cautioned againgt such alaissez-faireview of therole of school officiaswho
conduct searches:

If school authorities are state actorsfor purposes of the congtitutiona guarantees of freedom of expression
and due process, it isdifficult to understand why they should be deemed to be exercising parenta rather
than publicauthority when conducting searches of their students. More generally, the Court hasrecognized
that “the concept of parental delegation” asasource of school authority isnot entirely “consonant with
compulsory education laws.” Ingraham v. Wright, 430 U.S. 651, 662 (1977). Today’ s public school

officidsdo not merely exercise authority voluntarily conferred on them by individua parents; rather, they
act infurtherance of publicly mandated educationa and disciplinary policies. . . . In carrying out searches
and other disciplinary functions pursuant to such policies, school officiasact asrepresentativesof the State,

not merely as surrogates for the parents. . . .

469 U.S. at 336. It isa so noteworthy that, athough the education of Indiana s studentsisone of themost
highly regul ated enterprisesof our state government, nowherein the specifically enumerated powersand
dutiesof thisstate’ sschool corporations hasthe legidature given explicit authority for random drug testing
of students. See footnote

2. “Consent” to Searches and “Already Regulated Activities’

Among the categories of students affected by the NSC program are those enrolled in some for-credit
courseswhose activitiestake place of f school premises. The mgjority concludesthat, because dternative
for-credit assgnments are availabl e to take the place of the portion of the course that triggers the testing
requirement, the decision whether to submit to testing is* voluntary.” But the effects of refusing to submit
to drug testing in those courses may be quite harsh. Consider, for example, amember of the choir who
hopesto enter aperforming arts program in college. He or sheis permitted, asthe mgjority pointsout, to
participatein “aternativefor-credit assgnments,” but isdenied the opportunity to performin publicwith
therest of the chorus. When thetime comesto gpply to the performing arts program, if that student refuses
to participatein the“voluntary” program, he or she may be ableto document ahigh gradein choir, but has
agaping void in performance experience.

The mgjority identifies one set of for-credit course work as*compulsory regular classes,” and describes
participation in everything e se“voluntary.” But the aspiring vocaist’ s gppearancein public concertsisno
morea“voluntary” activity than the future math mgjor’ selecting caculus, when dgebrawill satisfy the high
school diplomarequirements. Cf. Trinidad Sch. Dist. No. 1 v. Lopez, 963 P.2d 1095, 1109 (Colo. 1998)
(extra-curricular activitiesare a“vita adjunct to the educationa experience’). That the student receives
academic credit from the alternative program does not changethefact that the student isessentially given



adifferent course from the one provided hisor her peers, because of a“voluntary” decison not to takea
drug test.

| agreethat participation in certain extra-curricular activities may open the door to some fashion of drug
testing. Athletics have traditionally been the primary target of such programs. See, e.g., Vernonia
(student-athletes subject to testing because they werethe “leaders’ of thedrug culture and instigators of

severediscipline problems). Theremay well be somebasisfor drug testing asasafety measurein activities
accompanied by sgnificant physica dress. | find far lesstenablethenotion that participationin non-athletic
extra-curriculars aso opensthedoor to such anintrusive practice. Thereisnothing peculiar about National

Honor Society, for instance, that suggeststhat itsmembers must “ subject themsel ves, by virtue of their
participation . . . to regulations that further reduce their expectation of privacy.” Joy v.

Penn-Harris-Madison Sch. Corp., 212 F.3d 1052, 1063 (7th Cir. 2000). Asmorefully developed in Part
II. C, | believethat in order to be reasonable under al the circumstances, the scope of thetesting program
must bear some relation to the identified i ssue the program is meant to address. The NSC plan failsthat
test.

3. The“Role Model” Theory

The magjority concedes that the record “does not address whether their peers view students participating
inthetested activitiesasrole models,” but finds persuasive the fact that NSC hol ds the affected students
out assuch. Thiswriter isfurther removed from high school than hiscolleagues. But even acasud reviewer
of pop culturemust view with extreme skepti cism the undocumented claim that participantsin thisbroad
list of activitiesaredl, or even predominantly, viewed by their peersasrole models. See footnote In any
event, whether the affected party isor isnot held out asa*“role modd” is not adequate to justify NSC's
program on a“special needs’ basis. Asthe U.S. Supreme Court put it, “[I]f aneed of the ‘set agood
example genrewere suff icient to overwhem aFourth Amendment objection, then the carethis Court took
to explain why the needsin Skinner, Von Raab, and Vernoniaranked as‘ specid’ wasted many wordsin
entirely unnecessary, perhaps even misleading, elaborations.” Chandler, 520 U.S. at 322. Rather than
supporting the need for testing, the fact that NSC advancesits*“role model” theory underscores the paucity
of evidence that testing of the affected students has any relation to NSC’ s drug problem.

B. Character of the Intrusion

1. Article |, Section 11 Applies Equally to All Government Agencies

| disagree with the mgjority to the extent it suggeststhat asearch islessintrusiveif conducted by school
officids, rather than police. | am aware of no authority suggesting that Article |, Section 11 appliesmore
stringently to police activity than that of other government agencies. Nor doesthetext of Articlel, Section
11 support such aresult. Themgority emphasizesthewords* police” and “law enforcement” in thecited
portionsof Baldwinv. Reagan, 715 N. E. 2d 332 (Ind. 1999), Brown, 653 N. E. 2d 77 (Ind. 1995), and
Moranv. State, 644 N. E. 2d 536 (Ind. 1994) to suggest that Article |, Section 11 carries greater weight
in those situationsthan when school officials conduct isat issue. Those casesreferred to police activity
because the sei zuresin those cases were conducted by police officers. Thereis nothing in those casesto
suggest adifferent result if the seizure were conducted by adifferent arm of government. Indeed, other
cases frequently refer to the constraint on searches by government in generd, not just by the police. See
Moran, 644 N. E. 2d at 540 (“ The protection afforded [by Articlel, Section 11] isagaint official and not



privateacts.”); Hutchinson v. State, 477 N. E. 2d 850, 853 (Ind. 1985) (“ The congtitutional prohibitions
against unreasonabl e searches and seizures provide protection from such actsby thegovernment.”); Torres
v. State, 442 N.E.2d 1021, 1023 (Ind. 1982) (same); cf. New Jersey v. T.L.O., 469 U.S. at 335 (“[T]his
Court has never limited the[ Fourth] Amendment’ s prohibition on unreasonabl e searches and seizuresto
operations conducted by the police.”).

| agree with the mgjority that, in some cases, suspicionless searches conducted by schools have been
upheld under circumstancesthat would preclude asearch by law enforcement. But itisnot theidentity of
the searching government agentsthat makesthis so. It isthe neture of the intruson and the reasonsjustifying
it. That aschool, rather than the police, is charged with the unreasonable conduct is not an automatic
invitation to apply the mandate of Article I, Section 11 with less force.

2. Preventative/Rehabilitative versus Punitive Purposes

| do not place much stock in the fact that the results of NSC' s drug tests are not routingly volunteered to
law enforcement authorities. Regardless of the stated purpose of thetesting, | do not agreewith themgority
that “[a] preventative or rehabilitative search isinherent to aschool corporation’sfunction.” Indeed, | find
no support for such anotion. A school corporation’ sinherent function isto educate, not to monitor an
arbitrarily defined category of studentsfor the use of drugs, acohol or nicotine, or compliancewith other
laws. The testing conducted in Vernoniawas necessary to that school’ sinherent educational function
becausethe educetion of the studentswas severely affected by the*immediate crisisprompted by the sharp
riseinstudents’ useof unlawful drugs.” Chandler, 520 U.S. at 319. Thiscrissincluded severedisruption
of classroom activities.

Inany case, NSC' s program is hot the method of preserving aproper educationa environment envisoned
by T.L.O., on which themgority rdlies. T.L.O. dedt with smoking in the school and the ability of teachers
and principa sto respond swiftly to address conduct in the educationa environment without adheringtothe
formal requirementsof the Fourth Amendment. These situations certainly may requireimmediateaction.
But that is not the case presented by NSC. Nor does NSC argue that its students have run amok, aswas
thecasein Vernonia. Findly, thereisno claim that the testing of these groups of students, distinct from the
population asawhole, hasany relation to NSC' s perceived drug problem. The Tenth Circuit, in Earlsv.
Tecumseh Pub. Sch. Dist. No. 92, 242 F.3d 1264 (10th Cir. 2001), cert. granted, 122 S. Ct. 509 (Nov.
8, 2001), invalidated adrug testing program for that reason. The mgjority distinguishes Earls based on
differences betweenits policy and NSC's. But Earlsturned not on the nature of the school digtrict’ s palicy,
but onthe classification of studentssubjected to the searches. The Tenth Circuit saw “littleefficacy inadrug
testing policy which tests students among whom there isno measurable drug problem.” 242 F.3d at 1277.

Findly, the" preventative’ nature of NSC’ sprogram provestoo much. If itisalegitimate objective, it gives
reason for NSC to test every student. Willisv. Anderson Cmty. Sch. Corp., 158 F.3d 415, 422 (7th Cir.
1998), cert. denied, 526 U.S. 1019 (1999) (“If [deterrence] were the only relevant consideration,
Vernoniamight aswell have sanctioned blanket testing of al children in public schools. And thisit did not
do.”). Of course, such testing is not permissible. Cf. Joy, 212 F.3d at 1067 (“[ T]he case has yet to be
made that a urine sample can be the ‘tuition’ at a public school.”).

AsT.L.O. reminded us. “[T] he reasonabl eness stlandard should ensure that the interests of studentswill be
invaded no morethan is necessary to achievethelegit imate end of preserving order inthe schools.” The



rights of NSC’ s students—or at least the ones NSC has chosen to test—should be subject to no more of
an intrusion than necessary to achieve NSC’ sinterest in preserving order inits schools. In my view, the
issueis not, asthe mgjority’ s reasoning suggests, whether NSC’ s policy iscomparable to thoseimposed
at other schools and documented in other cases. Rather it iswhether NSC' s program, and its suspicionless
testing of broad categoriesof students, isjustified at dl. It isincumbent upon NSC to provethis, and its
failure to do so leavesits program well short of complying with Article 1, Section 11.

C. NSC’'s Governmental Concern and Efficacy of its Program

1. NSC Presents No “Concrete Danger” as to the Studentsiit Tests

Thefinal factor inthe " specia needs’ balance isthe nature and immediacy of NSC’ s concern and the
efficacy of itstesting programin addressing it. Vernonia, 515 U.S. at 660. The mgjority’ streatment of
Vernoniasuggests that the phrase “ specia need” means nothing more than that a school may identify a
“drug problem” and thereafter impose random drug testing on any student engaged in an extra- or
co-curricular activity. | do not read Vernoniathat broadly. NSC carries the burden of proving why its
searchesfdl withinthe *“ specid needs’ doctrine, asgppliedin Vernonia, and later clarified in Chandler. In
my view, it failsto establish the * concrete danger” to which its program responds, or—assuming the
presence of a concrete danger—that the program in its present form is tailored to addressit.

In Chandler, the United States Supreme Court explained that “the proffered specia need for drug testing
must be substantial—important enough to override the individual’ s acknowledged privacy interest,
aufficiently vital to suppressthe Fourth Amendment’ snormd requirement of individualized suspicion.” 520
U.S. at 318. To invoke the “special needs’ doctrine, the proponent of such atesting program must
demonstrate a “concrete danger.” 1d. at 319. In Vernonia, the “concrete danger” with regard to the
school’ s student athleteswas evident and described asa“ sate of rebellion.” 515 U.S. at 662-63. A variety
of problemsin the school environment were cited. NSC arguesthat the survey results and the deaths of
two studentsin aten-year period justify the programit has put into place. But neither of these circumstances
involved the classroom disruption cited in Vernonia, and NSC' s superintendent could not point to any
increasein discipline problems attributabl e to substance abuse. It may not take an “epidemic” beforea
school justifiably institutes adrug testing program. But it must take more than the evidence presented by
NSC. If not, Articlel, Section 11 may fairly besaid to providelittle, if any, protectionto Indiana s students.

The concernscited by NSC are of course significant. But eveniif they roseto the level sufficient to support
some testing program, NSC’ s program is not justified by its evidence. In Joy, the Seventh Circuit
addressed an Indianaschool’ stesting policy smilar to NSC's. Although the particulars of the policy are
unimportant to the present case, the Seventh Circuit’s analysisisinstructive. See footnote The court
assessed the nature of the government’ sinterest, in part, by examining whether a correlation existed
between the defined test popul ation and the abuse. NSC’ s evidence of substance abuseinitsschoolsis
asurvey given to sudentsin grades seven through ten. However the results do not suggest a correlation
between the percentage of students claiming to have used a given substance and those students who
participate in an activity covered by NSC’ stesting program. The survey cited by NSC may indeed
“demonstrate a. . . ‘correlation’ between student drug use and aneed to test.” What it doesnot do is
demonstrate a correl ation between drug use among the genera student population and aneed to test the
students who are subject to the program. Cf. id. at 685 (O’ Connor, J., dissenting) (criticizing the school



district’ sdecisionto test student athletes as* achoice that appearsto have been driven more by abelief
inwhat would pass condtitutional muster . . . than by abelief in what was required to meet the District’s
principal disciplinary concern.”). NSC cites Joy and Vernoniain support of its clam that “[u]nder a
reasonableness standard thefederal courtshavefound that findingslikethisdo infact provide abasisfor
testing.” The mgjority appearsto accept thisargument. | think this missesthe point of Joy and Vernonia

Here, asin Joy, NSC “has not proven, or even attempted to prove, that acorrelation exists between drug
use and those who engagein extracurricular activitiesor drug use and those who driveto school.” 212 F.3d
at 1064. Thus, NSC's program amountsto “dividing the students into broad categories and drug testing
on acategory-by-category basis, which alowsfor drug testing for al but the most uninvolved and isolated
students.” Id. (citing Willis, 158 F.3d at 423). Willis appropriately described such a program as “one
insidious means toward blanket testing.” 158 F.3d at 423.

2. Suspicion-Based Testing is Feasible

Onedriving forcein the United States Supreme Court’ sopinionin Vernoniawas the Court’ sconclusion
that aprogram based on individualized suspicion would entail “ substantial difficulties—if it [were] indeed
practicableat all” in order to handle the“immediate crisis’ present in the Vernoniaschool district. As
explainedin Part I1.C.1, NSC does not proffer evidence of a“ concrete danger” of animmediate nature
asto the studentsiit tests. Further, asthe majority points out, NSC’ s program not only entails random
testing of the selected groups of students, but aso providesthat “[s]tudents may aso be entered into the
testing program at the request of their parent . . . when a student shows signs of drug use that provides
reasonable suspicionto search astudent.” (emphasisadded). By itsown terms, NSC' spalicy purportsto
have the ability to determine when a“reasonable suspicion” is present for a given student.

| recognize and agree that suspicion-based searches can lead to abusesiif the grounds for suspicion are not
aufficiently articulable. Asnoted in State v. Gerschoffer, ascheme of random searches may be less subject
to abusein theform of profiling or arbitrary enforcement than one that requires reasonable suspicion.
N.E.2d__ (Ind. 2002) (citing Akhil Reed Amar, Fourth Amendment First Principles, 107 Harv. L. Rev.
757, 809 (1994)). Nevertheless, the broader the net cast, and the weaker the case for any program at al,
the less persuasive this consderation becomes. Thus airport searches of everyone or of randomly selected
passengers may be very reasonable under current circumstances. But NSC’ s program subjects nearly
eighty percent of itsmiddle and high school studentsto random tests, based on thisvery tenuous claim of
a“concrete danger.”

InWillis, 158 F.3d at 421, the Seventh Circuit Court of Appeds stated, “Under the Vernoniaformulation,
courts consder thefeashility of asuspicion-based search when assessing the efficacy of the government’s
policy.” The testing program in Willis required students who were suspended for three or more daysto
submit to urinalysis upon ther return. Williswas suspended for fighting, but refused to undergo testing upon
hisreturn. The Anderson policy, like NSC' spoalicy, wasimplemented “to help identify and intervene with
those students who are using drugs as soon as possible and to involve the parentsimmediately.” Id. at 417.
The Seventh Circuit, holding the program violated the Fourth Amendment, found it significant that “the
Corporation has not demonstrated that a suspicion-based system would be unsuitable, in fact would not
be highly suitable.” Id. at 424-25. The court noted:

As a practical matter, it may be that when a suspicion-based search is workable, the needs of the



government will never be strong enough to outweigh the privacy interests of theindividual . Or, stated
dightly differently, perhapsif asuspicion-based searchisfeasible, thegovernment will havefailed to show
aspecid need that is“important enough to override the individual’ s acknowledged privacy interest,
sufficiently vital to suppress the Fourth Amendment’s normal requirement of individualized suspicion.”

Id. at 421 (quoting Chandler, 520 U.S. at 318). Whether a suspicion-based system isfeasibleisjust one
factor inour totdity of thecircumstancesanayss, but | believe—asWillisillustrates—it isasignificant one
in the balance of whether the system is reasonable. Given the fact that NSC's own policy contemplates
suspi cion-based testing for some students, what is practicable for someis practicable for all.

[11. Article I, Section 23 Concerns

Articlel, Section 23 of the Indiana Condtitution Sates. “ The Generd Assembly shdl not grant to any citizen,
or classof citizens, privileges or immunities which, upon the same terms, shall not equally belongto all
citizens.” | agree with the majority’ srecitation of the standard in Collinsv. Day, 644 N. E. 2d 72 (Ind.
1994). However, for many of the reasons stated in Part 11, | believe NSC' stesting program runs afoul of
Article I, Section 23.

Section 23 requiresthat governmental classificationsbebased oninherent characteristics of the classified
group and that the classifications be reasonably related to the characteristics that define the group. Collins,
644 N. E. 2d at 79. Likemany legidative classfications, thisis one that definesagroup that hasindividuas
entering and leaving all thetime as studentsjoin and drop out of variousactivities. Asthe mgjority points
out, defining the group by membership in these activities meets the Collins requirement of “inherent
characteristicswhich distinguish” NSC studentswho aretested from NSC studentswho are not tested.
However, the stated purpose of NSC’ stestingisto “ provid[ €] for the health and safety of students, and
undermin[€] the effectsof peer pressure by providing alegitimate reason for sudentsto refuseto useillega
drugsand. . . encourag| €] studentswho use drugsto participatein drug treatment programs.” Nothingin
that stated purposesignifiesthat NSC is more concerned about the health and safety of the studentswho
participate in the regulated activities than those who do not. Nor is there anything about the covered
categoriesof studentsto suggest that those students are more susceptibl e to the effects of peer pressure
thantheir non-tested colleagues. Therefore, | cannot agreethat the disparatetreatment of requiring testing
of some students rather than othersisin any way “reasonably related” to the distinction NSC makes
between them.

Conclusion

Inconclusion, | would find NSC’ stesting program, inits current form, invaid under both Articlel, Section
11 and Articlel, Section 23 of the Indiana Constitution. NSC has not presented significant evidence of a
concrete danger requiring the implementation of itspolicy, asit currently stands. At thevery least, NSC
has not presented any evidence of a severe drug or discipline problem among the tested categories of
students. NSC'’ sdistinction between the tested and untested studentshas no rational basis, and itstesting
program (@) failsto overcometheLinkes privacy interest, under the Vernoniaanalyss, for substantia lack
of efficacy, and (b) failsthe Collins equal rights and privileges analysis because the distinction is not
“reasonably related” to the policy’s stated purpose.

Themgority contendsthat, having“ identified adrug problem. . . gives[NSC] aninterest in experimenting



with methodsto deter drug use.” | agreethat, if adrug problem is present at NSC, it certainly hasthe right
to experiment and determine the most effective method of combating the problem. However, that
experimentation must have a constitutionally valid form.

RUCKER, J., concurs.

Footnote: Co-curricular activitiesare activities, participation or membershipinwhich arean extension of
and outside the normal school day and for which academic credit or grades are earned, such asband and
choir.

Footnote: Studentsmay also be entered into the testing program at the request of their parent or guar dian
or with the permission of the parent or guardian when a student shows signs of drug usethat provides
reasonabl e suspicion to search a student.

Footnote: The Policy permitstesting for alcohol, amphetamines, anabolic steroids, barbiturates, benz
odiazepines, cocainemetabolites, L SD, marijuanametabolites, methadone, methagua one, nicotine, opiates,
phencyclidine, and propoxyphene. Although the Policy alowsfor testing of “other specified drugs,” no
other drugs are tested for.

Footnote: We note that the Earls court found that a random drug testing policy violated the Fourth
Amendment. The policy it reviewed differsfromthe one before usin three principd respects: (1) it did not
takethe same carein protecting student privacy; (2) therewas much lessevidence of drug abusethan has
been presented here; and (3) studentswere required to pay for tests, thus creating afee requirement for
public school extracurricular activities.

Footnote: Ind. Code § 20-8.1-5.1-3 provides:

“(a) Student supervision and the desirable behavior of studentsin carrying out school pu rposesisthe
responsibility of aschool corporation and the students of a school corporation.

(b) Inall mattersrelating to the discipline and conduct of students, school corporation personnd standin
the relation of parents and guardians to the students of the school corporation. Therefore, school
corporation personnel havethe right, subject to this chapter, to take any disciplinary action necessary to
promote student conduct that conforms with an orderly and effective educational system.

(¢) Studentsmust follow responsibledirections of school personnel inal educational settingsand refrain
from disruptive behavior that interferes with the education environment.”

Footnote: Ind. Const. art V111, § 1, provides:

“Knowledge and learning, generd diffused throughout acommunity, being essentid to the preservation of
afree government; it should bethe duty of the General Assembly to encourage, by al suitable means,
mord, intellectud scientific, and agricultura improvement; and provide, by law, for ageneral and uniform
system of Common Schools, wherein tuition shall without charge, and equally opento all.”

Footnote: Those activities are academic teams, drama, Future Farmers of America, National Honor
Society, student government, and Students Against Drunk Driving.



Footnote: Activities not subject to the Policy include the Euchre Club, New Student Q& A, Ecology Club,
Fellowship of Chrigtian Athletes, Foreign Language Club, Peer Helpers, Sunshine Society, Newspape,
Y earbook, Science Club, Teen Issues, Sports Memorabilia, and Chess Club.

Footnote: Specifically, the Supreme Court cited district court findings that:

Between 1988 and 1989 the number of disciplinary referralsinVernoniaschoolsroseto morethantwice
the number reported in the early 1980’s, and several students were suspended. Students became
increasingly rudeduring class; outbursts of profanelanguage were common. Not only were student athletes
included among the drugs users but, . . . athletes were the leaders of the drug culture.

“[A] large segment of the student bodly, particularly thoseinvolved ininterschol agtic athletics, wasinagtate
of rebdlion, . .. [d]isciplinary actions had reached * epidemic proportions,” and . . . therebellion was being
fueled by acohol and drug abuseaswell as by the students' misperceptions about the drug culture.” 515
U.S. at 649, 662-63.

Footnote: The Court rejected the argument that V on Raab carried greater weight, and admonished, “Von
Raab must be read in its unique context.” Chandler, 520 U.S. at 321.

Footnote: By contrast, the legidature has specifically spelled out the procedure for locker searches. Ind.
Code § 20-8.1-5.1-25 (1998).

Footnote: | citethe recent motion picture“ American Piell,” which | confessto having viewed by reason
of friendship with the parents of its director, whom | have known from childhood. | believe most of uscould
provide more persuasive authority from our own experiences in high school.

Footnote: The court in Joy upheld the policy at issue as to its testing of students participating in
extra-curricular activities, but the only apparent reason for that conclusion was the pandl’ s compulsion,
under stare decisis, to follow the Seventh Circuit' searlier holding in Todd v. Rush County Sch., 133 F.3d
984 (7th Cir. 1998), cert. denied, 525 U.S. 824 (1998), upholding a similar policy. For the reasons
expressed throughout this opinion, | disagree with the reasoning in Todd.



