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In 1998, the Delaware Valley School Didtrict (the School District” or "District") adopted apolicy which
authorizes random, suspicionless drug and acohal testing of studentswho hold school parking permits or
participatein voluntary extracurricular activities. Appellees Louisand Mary Ellen Theodore, whosetwo
daughterswere subject to the policy, filed acomplaint seeking to enjoin the testing policy on groundsthat,
inter alia, it violated their daughters' right to privacy under Article I, Section 8 of the Pennsylvania
Congtitution. The primary questionin this appeal iswhether, for purposes of the preliminary objections
subsequently filed by the School District, the policy must be deemed congtitutional asamatter of law.
Because we rgect the Didtrict's argument that the policy is congtitutiona as ametter of law, we affirm the
decision of the Commonweal th Court which reinstated the complaint and permitted the caseto go forward.

OnMay 14, 1998, the District, which islocated in Pike County, adopted Policy 227, made effective July
1, 1998, which required al middle and high school students seeking to participate in extracurricular
activities or requesting permission to drive to school or park at school to sign, or have aparent sign, [1]
a "contract" consenting to testing for alcohol and controlled substances. [2] The policy defines
extracurricular activities as all athletics, clubs, and other activities in which students participate on a
voluntary bas's, and for which academic credit isnot awarded. The policy includesthe following statement
of purpose:

Asrepresentatives of the school district and leadersin their schools, studentsinvolved in extracurricular
programs and studentswho drive to school are expected to exemplify high slandards by the public and are
held in high esteem by other students. Participantsin extracurricular programsand those who driveto
school are expected to accept the responsibilities accompanying these opportunities.

Deterring drug use by school students is important. School years are the time when the physical,
psychological, and addictive effects of drugsare most severe. The effects of adrug-infested school are
visited not just upon the users, but upon the entire student body and faculty, because the educational
process is disrupted.

With regard to school athletesand student drivers, therisk of immediate physical harm to thedrug and
acohol user or those with whom he/sheisplaying agport or sharing the highway isparticularly high. Apart
from psychologicd effects, which includeimparment of judgment, dowing of reaction time, and alessening
of the perception of pain, dcohol and the particular drugs screened by this policy pose substantiad physica
risksto athletesand drivers. Extracurricular participants, whether athletes or not, are student leadersand,
assuch, serve asrolemodelsfor their peersandfor young children aswell. The use of drugs and acohol



by these role models exacerbates the problem of illegal substances in our schools.

Nothing in this statement of purpose, or in any other pleading of record, suggests that the class of students
targeted for random testing were the source of an existing, activedrug probleminthe District. Moreover,
at least at this stage of the proceeding, it appearsthat certain students (i.e., non-athlete, non-driving
extracurricular participants deemed, by that status, to be "student leaders") weretargeted for symbolic
reasons, since they were deemed to be "role models.”

Thesigned contract iseffective for one year and authorizes school officiasto collect breath, urine and
blood samplesfrom the student. The samples cannot be used to test for any medical condition other than
the presence of aspecificlist of intoxicants. Students may not refuseto submit to atest without pendty, for
any such refusal (or any ateration of atest sample) is considered the equivalent of a positive test result.
Policy 227 definesapositive test result as one that reflects either ablood acohol content (BAC) leve of
at least .02 percent or the presence of any level of acontrolled substance. The School District bearsall
costs associated with the testing.

Tedingisrequired infivedifferent circumstances: initid testing, random testing, reasonable suspiciontesting,
return-to-activity testing, and follow-up testing. Students must submit to testing initially when they register
for an extracurricular activity or apply for a parking permit. [3] The School Digtrict randomly testsfive
percent of the targeted sudents on amonthly basis. Random testing is unannounced and occurs throughout
the school year. The selection of studentsfor random testing isaccomplished "by ascientificaly valid
method," and each student has an equal chance of being selected with each random sampling. When the
sponsor of an extracurricular activity or another authorized adult has reasonableindividualized suspicion
that an extracurricular student or student with parking privileges has used alcohol or an enumerated
controlled substance, the District conductsreasonabl e suspi cion-based testing. Beforeastudent who tests
positivefor any banned substance may resume extracurricular activity or parking privileges, heor she must
undergo return-to-activity testing. Follow-up testing, which proceeds unannounced, isimplicated whena
covered student needs assistance in resolving problems associated with drug or acohol use as determined
by a substance abuse professional.

Under Policy 227, if abreath, urine, or blood test reved s the presence of alcohol or drugs, and the positive
resultisconfirmed, amedical review officer conductsan investigation -- which may includean interview
with the student and areview of the sudent'smedica history or "other biomedica factors' -- to determine
whether thereis an dternative explanation for the result. The student and the student'sparents are provided
an apportunity to addressapostiveresult. If no dternative explanation exigts, the postiveresult isreported
to the school's athletic director and principa. Withinthree days of that report, the student or parents may
request aretest of the sample.

If no retest isrequested, or if the retest confirms the presence of intoxicants, the positive result is disclosed
to school personnd deemed to have a ' need to know," which includesthe guidance counsdor, the student's
coach and/or advisor, the designated substance abuse professiona, and the " Student Assistance Team.”
[4] These school representatives are required to protect the confidentidity of the test results. Additionadly,
the policy contemplates that the principa (or designee) will hold a parent conference to discuss the test



result, and the student must participatein adrug/alcohol assessment with acertified evaluator. A student
who tests positivefor the first time must also participate in a drug assi stance program, must submit to
weekly testing for six weeks, and is suspended from athletics, club events, and performances and/or
parking privilegesfor aperiod of time. The suspension extendsto one calendar year upon asecond positive
test, and to all remaining school years upon athird. The fact of a positive test is not disclosed to law
enforcement or juvenile authorities (unless under legal compulsion such as a subpoena), nor does it
constitute grounds for suspension or expulsion from school or otherwise affect the student's academic
standing.

Jennifer Lynn Theodoreand Kimberly Ann Theodore (*"the students') were subject to mandatory urindysis
testing under Policy 227 because Jennifer participated in the National Honor Society, Science Olympiad,
and Scholagtic Bowl, while Kimberly participated in tennis, swimming, and track, and had aparking permit.
Both girlswererequired to provide urine samples: Kimberly on August 27, 1998, and Jennifer on or about
November 4, 1998. Both testsreturned negativefor any banned substance. In January, 1999, the students
parents, Louis and Mary Ellen Theodore (appellees), filed suit in the Court of Common Pleas of Pike
County, both individually and astheir daughters natural guardians, seeking to enjoin the School District
from continuing to test Sudents. Intheir amended complaint, appellees contended that their daughters had
been forced to submit urine samples against their wills and asserted that Policy 227 deprives students of
their right to be free from unreasonabl e searchesand seizures as guaranteed by Articlel, Section 8 of the
Pennsylvania Condtitution. [5] Appellees dso aleged that the policy violated their parenta rights because
test results are disclosed to others and the mandatory counseling contemplated by the policy, upon atest
returning positive, invadestheir fundamenta right to make decisionsinvolving their children'shedth care.

The School Didtrict filed preliminary objectionsin the nature of ademurrer, claiming (1) that appellees
lacked standing in their individual capacities; and (2) that the complaint did not state a case ripe for
adjudication because the students had not been subjected to any disciplinary action, counsdling, or drug
and acohoal intervention under the policy. Inits accompanying brief, the Digtrict included a brief argument
under the ripeness objection, apparently responding to the merits of appellees Articlel, Section 8 claim
and asserting therein that the Commonwed th and the District have acompelling interest to seethat public
school students not use drugs and that thisinterest outweighed the privacy rights of the students and
appellees.

Appelleesfiled aresponseto the preliminary objections. With respect tothe Articlel, Section 8 question,
appellees argued, inter alia, that resolution of the claim on the merits would depend upon whether the
Digtrict could make aparticularized showing of aspecia need for random, suspicionlesstesting of the
targeted students. Appellees noted that the Digtrict had not even attempted to justify its program by proving
the existence of an actual drug crisisin the District, much less within the targeted class of students.
Appdlessargued that, a aminimum, theissue of specia need could not be resolved absent discovery and,
accordingly, the Didrict's preliminary objectionswere premature. Appelees argued in the dternative thet,
under the heightened protections of Article |, Section 8, even ashowing of special need should not be
viewed as justifying the sort of random, suspicionless searches conducted under Policy 227.

Inareply brief, the Digtrict responded to the argument that it was obliged to prove an actud, existing drug



problem among thetargeted sudentsby arguing that thefedera courts had established no such requirement
under the Fourth Amendment, but instead would permit school districts to rely upon the
generaly-recognized, "overal drug problemin schools' tojustify random, suspicionlesstesting of select
groups of students. The District also adverted to recent "publicity surrounding the drug problem in
DeawareVadley." Insupport of that assertion, the Digtrict attached and cited to aFebruary 24, 1998 |oca
newspaper articlereporting asinglearrest of astudent at Delaware Valley High School for delivering a$
3 packet of heroin to another student at the school. According to the article, the Westfall Township Police
Chief had"confirmed. . . that thearrest wasthefirst ever involving heroin at the 1,150 student high school,”
but that the school "averages three or four drug-related arrests each school year, usualy for marijuana.”
The article did not address whether either of the students involved in the heroin sale wasinvolved in
extracurricular activities or had parking privileges.

On July 21, 1999, thetrial court granted the School District's preliminary objections and dismissed
appellees complaint. Thetrial court concluded that Policy 227 was congtitutional asamatter of law. The
court recognized that the then-leading federa case on suspicionless drugtesting in public schoolswas
Vernonia School District 47Jv. Acton, 515 U.S. 646, 115 S. Ct. 2386, 132 L. Ed. 2d 564 (1995). The
court examined the balancing test set forthin VVernoniaand the casesinterpreting it and concluded that
Policy 227 survived Fourth Amendment scrutiny on its face because: (1) students had a reduced
expectation of privacy when engaged in voluntary school activities; (2) the authorized intrusionswere
minimal; (3) students had notice of the policy; and (4) the School District had an important interestin
protecting the hedlth and well-being of the pupilsunder itscare. Turning to gppellees actua clam sounding
under Article |, Section 8, the court analyzed this Court's decisionsin In Re F.B., 726 A.2d 361
(Pa.1999), cert. denied, 528 U.S. 1060, 120 S. Ct. 613 (1999) and Commonwealth v. Cass, 709 A.2d
350 (Pa. 1998) (opinion announcing judgment of court), cert. denied, 525 U.S. 833, 119 S. Ct. 89 (1998),
and recogni zed that, though "dightly different” from the gpproach outlined in Vernonia, the Pennsylvania
congtitutional approach suggested in Cassand F.B. neverthel ess contained "agreat deal of smilarity.”
Concluding that "comparableintrusons' upon student privacy in Cassand F.B. had been upheld, the court
held that appellees Pennsylvaniaconstitutional challengefailed asamatter of law. Thetria court also
rejected appellees claim that the District was required to establish aspecid need to test thistargeted group
of students. Finally, the court rejected appellees parental rights claim.

The Commonwealth Court, sitting en banc, affirmed the dismissa of appellees parentd rightsclaims, but
vacated and remanded on the claim brought on behalf of the students, reinstating the complaint asto that
claim. Theodorev. Delaware Valey School Didtrict, 761 A.2d 652, 661 (Pa. Cmwlith. 2000) (en banc).
Writing for athree-judge plurdity, Judge Pellegrini reasoned that the approach in Vernoniawas cons stent
with this Court's approach to school search questions, particularly asarticulated in Inre F.B. The plurality
reasoned that, when asearch istargeted at aspecific group of studentsrather than at al students (aswas
thecaseinInreF.B.), some specific reason must be articulated why that group aoneisbeing tested. 761
A.2d a 659. Applying the multi-factor balancing test it derived from Inre F.B., the plurality reasoned that,
athough the privacy interests of public school students were less weighty than the comparabl e interests of
adults, the privacy interests of the targeted students could not be deemed lessweighty than the privacy
interests of other students. The plurdity consdered the nature of theintrusion hereto be minimal and dso
accepted that the stated purpose of theintrusion (to protect the health and safety of students generally)



might support agenerdized testing program. The plurality deemed Policy 227 to be unreasonable under
Articlel, Section 8, however, because therewas no reason articul ated by the District evidencing aspecia
need which supported its decision to target these selected students: "the School District promulgated its
sweeping policy to conduct sel ective searcheswithout articul ating asingle reason why the specific group
it chose required testing over that of the general school population.” Id. at 661. The plurality then
proceeded to address briefly appellees parental rights claims, finding that the policy did not violate those
rights. I1d. at 661-62.

Inaconcurring opinion, Judge Friedman agreed with the reinstatement of the students claim and agreed
that In re F.B. provided the controlling anaytica framework. Judge Friedman wrote separately because
her application of that authority differed from the pluraity's. Judge Friedman did not view theintrusions
authorized by Policy 227 asminimal. In addition, Judge Friedman believed that the policy did not provide
sufficient notice of what criteriamust be present before asearch is performed and the manner in which the
search is conducted, and questioned the proposition that students could be deemed to be subjecting
themsalvesto thetests voluntarily, Snce extracurricular ectivitiesplay such anintegra rolein thelife of the
modern student. The concurrence agreed with the plurality onthe key point that the District had failed to
demonstrateany specia need to search only those pupilsinvolved in extracurricular activitiesor seeking
parking privileges. Because the students might prevail on that claim, Judge Friedman concurredinits
reinstatement. Findly, Judge Friedman agreed that appellees parental claimswere properly dismissed as
their daughters testswere negative; hence, any controversy relating to parental rightswasunripe. Id. at
662-67 (Friedman, J.,concurring).

In adissenting opinion joined by then-President Judge Doyle and Judge McGinley, Judge L eadbetter
opined that, athough she agreed "with virtudly dl of theanalysis' of the plurdity, the Didrict had articulated
asufficient governmenta interest to judtify theintrusion, and hence, thetria court's order should be affirmed
asto the students claim. The dissent did not addressthe parental rights claim. Id. at 667 (L eadbetter, J.,
dissenting).

The partiescross-petitioned for alocatur. After granting both petitions, see Theodorev. DelawareValley
School Didtrict, 782 A.2d 551 (Pa. 2001), we delayed consideration of the consolidated appea pending
the United States Supreme Court's disposition of Board of Educ. v. Earls, 536 U.S. 822, 122 S. Ct. 2559
(2002). The 5-4 decison in Earls ultimately upheld againgt a Fourth Amendment challenge an Oklahoma
school digrict's policy requiring dl middle and high school sudentswho would participatein extracurricular
activities to consent to random, suspicionless drug testing. After Earls was decided, we requested
supplemental briefing and heard argument. The case is now ready for decision.

We begin by emphasizing the procedural posture of the case. The matter comesto us as a question of
whether thetrial court properly sustained preliminary objectionsin the nature of ademurrer. Inreviewing
such objections, al materia facts properly pleaded in the complaint, aswell asal inferences reasonably
deducible from those facts, are deemed admitted. E.g., Kohler v. McCrory Stores, 615 A.2d 27, 30 (Pa.
1992) (citation omitted). The demurrer may be granted only where, upon application of this standard, it
is apparent that the plaintiff isnot entitled to relief asamatter of law. Small v. Horn, 722 A.2d 664, 668
(Pa. 1998) (citing Lampusv. Lampus, 660 A.2d 1308 (Pa.1995)). Any doubt asto whether demurrer is



appropriate should be resolved in favor of overruling the demurrer. Kohler.

Turningfirst tothe District's claim concerning reinstatement of the students complaint, the demurrer was
sustained by thetria court based upon its conclusion that the policy was congtitutional asamatter of law.
The Commonwealth Court deemed the policy to be constitutionally infirm. The question of the
condtitutionaity of Policy 227, likethe question of whether demurrer isgppropriate, isoneof law; therefore,
our review is plenary. Purple Orchid v. Pennsylvania State Police, 813 A.2d 801 (Pa. 2002) (citing
PaennsylvaniaSchool BoardsAssoc., Inc. v. Commonweal th Association of School Administrators, 805
A.2d 476, 479 (Pa. 2002); Phillipsv. A-Best Products Co., 665 A.2d 1167 (Pa. 1995)).

The Didtrict contendsthat Policy 227 isvirtudly identica tothepolicy at issuein Earls. The Digtrict argues
that Articlel, Section 8 should not be construed asimposing greater limitations upon the authority of public
schools to conduct student drug tests beyond those imposed by the Fourth Amendment, as all public
schools possess an inherent "special need” to drug test the pupils under their care.

Appellees respond that Article I, Section 8 provides students with greater protection than the Fourth
Amendment in thisinstance, consistently with the viewpoint articul ated inthe Earlsdissent. Appellees
emphasizethat thereisahigh expectation of privacy in one's excretory functionsand that extracurricular
activities" serve the 'modest and shy dong with the bold and uninhibited.™ Appellees Supplementd Brief
at 2 (quoting Earls, 536 U.S. a 847, 122 S. Ct. at 2574 (Ginsburg, J., dissenting)). Activities such asthe
Nationa Honor Society and Science Olympiad should therefore be distinguished from voluntary school
athleticsinwhich privacy expectationsarelowered by communa undress, physica contact, and mandatory
pre-season physica exams. Appellees also assert that drug testing extracurricular participantsis”perverse”
inthat it targetsthe group of studentsleast likely to beat risk fromillicit drugs. They contend further that
participation in extracurricular activities cannot be considered voluntary in the ordinary sense, asitisan
integral component of school life, "‘essential in reality for students applying to college, and, for all
participants, a significant contributor to the breadth and quality of the educational experience.™
Supplemental Brief at 7 (quoting Earls, 536 U.S. at 845, 122 S. Ct. 2573 (Ginsburg, J., dissenting)).

Although the question before this Court involves Pennsylvanias search and seizure provision, some
discussion of the U.S. Supreme Court's pertinent school search decisionsis useful as background and to
understand the basis of our distinct approach under Articlel, Section 8. To be deemed reasonable under
the Fourth Amendment, asearch must ordinarily be based upon probable causeto believethat aviolation
of the law has occurred. See New Jersey v. T.L.O., 469 U.S. 325, 340, 105 S. Ct. 733, 742, 83 L. Ed.
2d 720 (1985). The Court has recognized that a search unsupported by probable cause may be
permissible, however, where" specia needs' beyond those associated with law enforcement makethis
requirement impractical. See Nationa Treasury EmployeesUnionv. Von Raab, 489 U.S. 656, 677, 109
S. Ct. 1384, 1397 (1989) (upholding suspicionless drug-testing of customs officials carrying firearms or
involvedindruginterdiction activities); Skinner v. Railway Labor Executives Assn, 489 U.S. 602, 633-34,
109 S. Ct. 1402, 1422 (1989) (upholding federa regulations requiring suspicionless drug testing of private
railway employees). [6]

TheFourth Amendment protects public school studentsfrom unreasonabl e searches and seizures by school



officials. T.L.O., 469 U.S. at 333, 105 S. Ct. at 738. See generaly Tinker v. Des Moines Indep.
Community Sch. Dist., 393 U.S. 503, 506, 89 S. Ct. 733, 736 (1969) (students do not "shed their
congtitutional rights... at the schoolhouse gate'). However, the public school setting isan areawherethe
U.S. Supreme Court has determined that " specia needs' exist, dueto the school's custodia and tutelary
responsibilitiestoitsstudents, aswell asitsneed for flexibility andinformality in devising disciplinary
structures to maintain an environment conduciveto learning. Vernonia, 515 U.S. at 653, 115 S. Ct. at
2391. Thus, the Court has held that school officials may searchindividua students based upon lessthan
probable cause, so long asthe search is "reasonable.” See T.L.O., 469 U.S. at 340, 105 S. Ct. at 742.
Reasonablenessismeasured by "ba ancing the need to search againgt theinvasion which thesearch entails.”
Id. at 337, 105 S. Ct. at 740 (internal quotation marks omitted).

Thestate action deemed reasonablein T.L.O. wasasearch of astudent's purse based upon individualized
suspicion. Individualized suspicion, of course, has long been a central tenet of Fourth Amendment
jurisprudence. See Terry v. Ohio, 392 U.S. 1, 21, 20 L. Ed. 2d 889, 88 S. Ct. 1868, 1880 & n.18,
(1968). In Vernonia, however, the Court recognized that the specia needsattending the public school
setting might al so justify suspicionlesssearchesof individual sin some circumstances. Vernoniainvolveda
drug-testing programwhich targeted studentsengagedin voluntary interschol astic athletics. Theprogram
wastargeted at these student-athl etes because they were amajor source of adocumented and activedrug
probleminthedigrict. Teachersand adminigtratorsin the district had detected asharp increasein drug use,
aglamorization of drug use, and a concomitant increase in classroom disruption and suspensions.
Student-athletes not only were among the drug- users, but they "were the leaders of the drug culture.” In
addition, the digtrict had undertaken lessintrusive responses to this drug crisis, which had failed to apoint
where, asthefederal District Court stated, the"administration wasat itswitsend.” 515 U.S. at 648-49,
115 S. Ct. at 2388-89 (citation omitted).

In analyzing the V ernonia drug-testing policy, the Court first held that the Fourth Amendment does not
contain an "irreducible requirement” of individudized suspicion. Id. at 653, 115 S. Ct. at 2391 (citing, inter
dia, United Statesv. Martinez-Fuerte, 428 U.S. 543, 560-61, 96 S. Ct. 3074, 3084, 49 L. Ed. 2d 1116
(1976)). The Court then applied a baancing test whose purpose was to determine the reasonableness of
suspi cionless searches, weighing three basic factors: (1) the nature of the privacy interest at issue; (2) the
character of theintruson; and (3) the nature and immediacy of the governmenta concern and the efficacy
of themeansemployed to addressthat concern. In ultimately approving the drug-testing policy, the Court
emphasized that: public school students have alower expectation of privacy than citizens generaly;
student-athletes expectationsof privacy are necessarily lower still, given pre-season physica examinations
and the communa undressinherent in the locker rooms; the search wasrelatively unobtrusive; the district
had ademonstrated need to address the well-documented drug crisis extant in the school ; the district had
aninterest in deterring drug use among students generdly and student athletesin particular, because of the
increased risk of physica injury attendant upon the mixture of drugsand athletics, the governmenta concern
was important and immediate; and this program was an efficacious way to address the demonstrated
problem because it was aimed directly at the student-athletes who were amagjor part of that problem. In
addition, the Court emphasi zed that the distri ct-wide program had been the subject of apublic meeting and
the program generated no objection with the exception of the lawsuit at issue.



The Court significantly extended Vernonias holding in Earls by approving a random, suspicionless
drug-testing policy which was neither aresponseto, nor targeted toward, aspecific group of problematic
sudents. Thepolicy in Earlswassmilar totheoneat issue here, i.e, it required al middle and high school
studentsto consent to random urinalysisdrug testing in order to participatein any extracurricular activity.
[7] Thefederd District Court upheld the policy, indicating that, dthough the school district "did 'not show
adrug problem of epidemic proportions,’ therewasahistory of drug abuse starting in 1970 that presented
'legitimate cause for concern.™ Id. at 827, 122 S. Ct. at 2563 (quoting Earls v. Board of Educ. of
Tecumseh Pub. Sch. Dist., 115 F. Supp. 2d 1281, 1287 (W.D. Okla. 2000)). The Court of Appeals
reversed, stating that the school district had failed to demonstrate the existence of an "identifiabledrug
abuse problem among a sufficient number of those subject to the testing, such that testing that group of
studentswill actually redressitsdrug problem.” Id. at 828, 122 S. Ct. at 2563 (quoting Earlsv. Board of
Educ. of Tecumseh Pub. Sch. Dist., 242 F.3d 1264, 1278 (10th Cir. 2001)).

Inreversing the 10th Circuit, the U.S. Supreme Court, in anopinion by Justice Clarence Thomas, observed
initidly thet, because thereisa"specid need” in the school environment to uncover or prevent drug usage,
individualized suspicionisnot aprerequisiteto avalid search. Rather, the Court deemed it appropriate
under the three- factor Vernoniatest smply toweigh the intrusion upon the children's Fourth Amendment
rightsagainst the promotion of alegitimate governmental interest. Earls, 536 U.S. at 830, 122 S. Ct. at
2565. Concerning the students privacy interests, the Court perceived no controlling distinction between
athletic and non-athletic activities, thus concluding that all participantsin extracurricular activitieshad a
diminished expectation of privacy. Seeid. at 831-32, 122 S. Ct. a 2565-66. Asfor the second Vernonia
factor, the Court recognized that the intrusion upon privacy was twofold: the intrusion created by the
collection of urine samples, and that resulting from disclosure of thetest results. The Court dismissed the
first component of theintrusion astrivia, noting that the collection method was essentidly the same asthat
inVernonia. Id. at 833, 122 S. Ct. at 2566. As to the second component, the Court noted that the test
results are only released to those with a"need to know," are used only to regulate participation in school
activities, and are not forwarded to law enforcement authorities, which rendered "the invasion of the
students privacy ... not sgnificant.” I1d. at 834, 122 S. Ct. at 2567. Turning to thefina Vernoniafactor,
the Court apparently removed any inquiry into the actual efficacy of the program from the Fourth
Amendment analysis employed in Vernonia, instead stating categorically that testing extracurricular
participants is an effective means of achieving the goa of deterring student drug use generaly. Id. at
837-38, 122 S. Ct. at 2569. The Court weighed the minor intrusion upon the students privacy rightsit
perceived againg the interest to be promoted and found that the governmenta interest prevailed, and thus,
rejected the Fourth Amendment challenge. Seeid. at 835-37, 122 S. Ct. at 2567-69.

Justice Stephen Breyer, who asojoined the mgority, filed aconcurring opinion which emphasi zed that the
drug problem in the nation's school sis serious, and that governmentd supply-sideinterdiction efforts have
not reduced teenage drug use in recent years. Justice Breyer noted his approval of the school district's
attempt to reduce the demand for drugs by targeting peer pressure, which he termed the "single most
important factor leading school childrento takedrugs,” observing that the policy "offersthe adolescent a
nonthreatening reason to decline hisfriend's drug-useinvitations,” i.e., by explaining that he wantsto
participatein school athleticsor extracurricular activities. Earls, 536 U.S. at 840-41, 122 S. Ct. at 2570
(Breyer, J., concurring). Additionally, Justice Breyer acknowledged that while somewould disagree that



theintrusion on privacy inherent in producing aurinesampleis"negligible," he deemed it important that, in
resolving "thiskind of closequestioninvolving theinterpretation of congtitutiona vaues,” the school board
had " provided an opportunity for the airing of these differencesat public meetingsdesigned to givethe
entire community the opportunity to be able to participatein developing the drug policy.” Hefurther noted
that that "'democratic, participatory processto uncover and to resolve differences’ had "reveded littleif any
objection to the proposed testing program.” Id. at 841, 122 S. Ct. at 2570-71 (internal quotations
omitted).

Justice Ruth Bader Ginsburg, joined by Justices John Paul Stevens, SandraDay O'Connor, and David H.
Souter, dissented. The Dissent noted that the mgority's reasoning was at oddswith Vernonia, in which the
Court had relied heavily uponthe policy'stargeting the very students responsible for promoting the drug
culturethedistrict sought to eradicate: " The VernoniaCourt concluded that apublic school district facing
adisruptive and explosive drug abuse problem sparked by members of its athl etic teams had 'specid needs
that justified suspicionlesstesting of digtrict athletesasacondition of their athletic participation.” 1d. at 844,
122 S. Ct. at 2572 (Ginsburg, J., dissenting). Applying Vernonia, the Dissent asserted that Earlsinvolved
circumstancesthat were"dispositively different.” To the extent the Mgjority had grounded itsdisposition
upon the prevalence of teenage drug use generaly, combined with the diminished privacy expectations of
school children generally, the Dissent noted that these factorsapply to al students, not just thoseinvolved
inextracurricular activities. By singling out extracurricular participants, the school district's purposewas
merely "to heighten awareness of itsabhorrence of, and strong stand againgt, drug abuse.” Id. at 854, 122
S. Ct. at 2578. Ascommunication of such amessage serves mere symbolic ends, the Dissent opined that
it could not overcomethe Fourth Amendment rights of schoolchildren. Seeid. (citing Chandler v. Miller,
520 U.S. 305, 117 S. Ct. 1295 (1997) (invaidating Georgia statute requiring al candidatesfor high office
to submit to drug test, as underlying governmental need was " symbolic,” not "specia)). The Dissent
concluded as follows:

Itisasad irony that the petitioning School District seeksto justify itsedict here by trumpeting "the schools
custodia and tutelary responsibility for children.” Vernonia, 515 U.S. at 656, 115 S. Ct. 2386. Inregulating
an athletic program or endeavoring to combat an exploding drug epidemic, aschool's custodia obligations
may permit searchesthat would otherwise unacceptably abridge students rights. When custodia dutiesare
not ascendant, however, schools tutelary obligationsto their sudentsrequirethemto "teach by exampl€"
by avoiding symbolic measures that diminish congtitutional protections. "That [schools] are educating the
young for citizenshipisreason for scrupul ous protection of Congtitutiona freedomsof theindividud, if we
are not to strangle the free mind at its source and teach youth to discount important principles of our
government asmereplatitudes.” West VirginiaBd. of Ed. v. Barnette, 319 U.S. 624, 637,63 S. Ct. 1178,
87 L. Ed. 1628 (1943).

Id. at 855, 122 S. Ct. at 2578. [8]

We havelittle doubt that, if this case presented a Fourth Amendment challenge, theintervening decison
in Earlswould require usto reversethe Commonweal th Court. Although there arereferencesin the Earls
litigationto record evidence of drug useat the schoolsinvolved, aclosereading of Justice Thomassopinion
suggeststhat the Court would have upheld the policy regardless. For example, the Court stated that, in



other contexts, it had upheld random drug testing programswithout any documented history of drug use,
536 U.S. a 835, 122 S. Ct. at 2568 (citing Von Raab, 489 U.S. a 673, 109 S. Ct. at 1384); student drug
abuseisa"pressing concern” at every school in the nation, id. at 834, 122 S. Ct. at 2567; schools are
permitted to take proactive measuresto deter or prevent such drug use, seeid. at 836, 122 S. Ct. at 2568;
and it would beimpossibleto articulate athreshold level of drug use sufficient to justify adrug testing
program in any event. Seeid.

TheArticlel, Section 8 question, however, ismore difficult. "The cases decided under Articlel, [Section]
8, have recognized a'strong notion of privacy, whichis greater than that of the Fourth Amendment.™
Commonwesdlthv. Glass, 754 A.2d 655, 662 (Pa. 2000) (quoting Commonwealth v. Walston, 724 A.2d
289, 292 (Pa. 1998)). See d so Commonwealth v. Edmunds, 586 A.2d 887, 899 (Pa. 1991) (twinaims
of Articlel, Section 8 are safeguarding of privacy and warrant requirement). Thus, aswehedininreF.B.,
"the unique policy concerns safeguarding the individual right to privacy in Pennsylvania bring a greater
degree of scrutiny to dl searcheswhere the protection of Articlel, Section 8isinvoked." 726 A.2d at 365.
Moreover, we a so specifically held that Article I, Section 8 "mandates greater scrutiny in the school
environment.” Id.

ThelnreF.B. Court concluded that the appropriate state constitutional test in the school environment
involves baancing four factors: (1) the students privecy interests, (2) the nature of the intrusion created by
the search, (3) notice, and (4) "the overall purposeto be achieved by the search and the immediate reasons
prompting the decision to conduct the actual search.” 726 A.2d at 365. The Court looked for guidanceto
Vernonia, and noted that the test it ultimately fashioned bore a"great Smilarity” tothe Vernoniates, id. at
365 -- albeit the notice prong lacks a counterpart in Vernonia. We recognize that the fourth prong of the
Inre F.B. test is stated somewhat differently than its Vernonia counterpart. Vernonia expressed this
concernintermsof the" natureandimmediacy™ of thegovernmenta interest and the" efficacy™ of itschosen
meansin advancing that interest, see 515 U.S. at 660, 115 S. Ct. at 2394, whileInreF.B. spokeinterms
of thegovernment's”overdl purpose’ and "immediatereasons’ for conducting thesearch. 726 A.2d at 365.
But, theandytical pointisthe same: the reasonableness of asearch will depend in part upon ameasure of
thereason and purposefor the search and the government's chosen meansof effecting it. Thisconsideration
isappropriate, for if the method isnot efficacious, then the government's need to conduct theintrusionis
correspondingly diminished.

Inre F.B. involved a suspicionless search of the entire student body for weapons, but there is no reason
why the school search test formulated there should not a so gpply to searches which target a defined subset
of the student popul ation for after-the-fact evidence of drug or acohol use. In addition, thefact that the
U.S. Supreme Court relaxed its scrutiny in thisareasince we last visited the question, see Earls, isno
reason for this Court to reconsider the' Vernonia-based test weformulatedin Inre F.B. Thisisso not only
because of the heightened right to privacy existing under Article !, Section 8, but also because of sound
state jurisprudential concerns. The necessity of maintaining a cogent, consistent, and knowable state
consgtitutional approachisparticularly pressing wherethe corresponding federal law hasbeen changeable
or uncertain. As we recently noted in Pap's A.M. v. City of Erie, 812 A.2d 591 (Pa. 2002):

Asamatter of policy, Pennsylvaniacitizens should not have the contours of their fundamenta rights under



our charter rendered uncertain, unknowable, or changeable, whilethe U.S. Supreme Court strugglesto
articulateastandard to govern asimilar federa question. Thereisan entirely different jurisprudential and
congtitutional imperative at work when this Court, which isthe final word on the meaning of our own
charter in a properly joined case or controversy, is charged with the duty to render a judgment.

812 A.2dat 611. InInreF.B., this Court adopted an approach based upon Vernonia; we did not adopt
the very different, hands-off approach later articulated in Earls. See Earls, 536 U.S. at 845, 122 S. Ct. at
2573 (Ginsburg, J., dissenting) ("Had the VVernonia Court agreed that public school attendance, in and of
itsdlf, permitted the State to test each student'sblood or urinefor drugs, the opinion in Vernoniacould have
saved many words."). Accordingly, thetest articulated in In reF.B. controls our query under Articlel,
Section 8.

InreF.B. consdered asearch of dl studentsentering apublic high school for weapons. All sudentswere
required to passthrough astationary metal detector with the potential for afollow-up scan of their bodies
with ahand-held metal detector. In addition, the students book bags, purses and coats were physically
inspected, and each student was required to empty his or her pockets for examination. Looking to the
students' privacy interest, we found that "the search of a person always involves a greater degree of
intrusion upon one's privacy interest than the search of athing.” Id. (citing Commonwedth v. Martin, 626
A.2d 556 (Pa. 1993)). Turning to thenature of theintrusion, wefound theintrusion to be minimal giventhat
the search was non-invasive; indeed, it was no different fromtheintrusion experienced by air travelersand
those seeking to enter government buildings, where metal detectors, hand-held scanners and x-ray
machines are routinely employed. Thethird factor, notice, weighed in favor of upholding the search,
becausethe school'spolicy manua containedinformation regarding point-of-entry wegpons searchesand
noticeswere routinely mailed to students homes and were posted prominently in the school building. As
to the fourth factor, this Court noted that the need to ban weapons entirely from the school environment
is"obvious' and therewasno "logica argument” in oppaosition to such apolicy. Thiswas so much o that
we held that the absence of arecord concerning the purpose or immediate reasons for the challenged
searchwasnot fatal toitsvalidity. Asthe reasons supporting the search comported with the school's core
duty to keep students safe, the school was ™ not required to wait for atragedy to occur within[its] wallsto
demonstrate that the need isimmediate.” 726 A.2d at 366-67.

Alsoingructiveinthisareaisthis Court'searlier plurality decisionin Commonwedthv. Cass, 709 A.2d
350 (Pa. 1998) (Opinion Announcing Judgment of Court by Cappy, J.). There, we gpproved of agenerd
and suspicionless search of all student lockersfor evidence of drug use. Key factors present in Cass
included that: there was evidence of aspecific and increasing drug problem in the school to which officids
wereresponding; it was reasonablefor those officia sto believethat evidence of drug use could befound
in some student lockers, the general "search” consisted of atrained canine sniffing the lockers; acanine
search of the outside of aschool-owned locker isnot intrusive; al lockers were subject to the canine sniff,
not just aselect few; sudentswereforewarned of the possibility of locker searches; the studentshad only
alimited expectation of privacy in the school-owned lockers; and searches of the interior of the lockers
occurred only if there was particularized suspicion, i.e., the canine derted to drugs at thelocker. 709 A.2d
at 361-62.



With the teaching of Cass, Inre F.B., and Vernoniain mind, we have no doubt that Policy 227 cannot
survivean Articlel, Section 8 challenge on itsface, so asto presently entitlethe District to ademurrer.
First, since the students privacy rights here -- rights which were rather summarily dismissed by Earls--
have grester meaning under Articlel, Section 8, the testing authorized by the Digtrict cannot be viewed as
atrivia incursgon on privacy. While students privacy expectations are lessened by virtue of their presence
a school, students may reasonably anticipate that the privacy associated with their excretory functionswill
be diminished at school only modestly viathe need to use public restrooms. We aso agree with Justice
Breyer that many students could reasonably consider production of aurinesamplefor testingtoinvolvea
greater imposition than the ordinary use of apublic restroom. See Earls, 536 U.S. at 841, 122 S, Ct. at
2571 (Breyer, J., concurring); cf. Skinner, 489 U.S. at 617, 109 S. Ct. at 1413 ("There are few activities
in our society more personal or private than the passing of urine[;] . . . itisafunction traditionally
performed without public observation[.]" (interna quotation marksomitted)) Thus, itissignificant that the
District here has elected not merely to conduct searches of student lockers, clothing, or personal
belongings, asin Cassand Inre F.B., but seeks bodily fluidsaswell as an ensuing chemica anaysisof the
sampl e obtained.

Werecognize, however, that the intrusion isameliorated somewhat by the fact that the policy statesthat
all testswill be " conducted according to established protocol,” and that "urine or blood samples shall be
collected by trained medical personnel inamanner that balancesthevaluesof privacy and confidentiaity
with the accuracy of thetests." Other aspects of the policy aso help to ensure that thereis no arbitrary or
oppressive action beyond the fact of the search itsdlf: i.e., students are chosen at random for testing; the
proceduresare not designed to lead to criminal or disciplinary actions; and theresultsare providedtoa
limited set of defined school officials.

Turning to the third factor, although the timing of the tests were deliberately made unknowable to the
students, the Didtrict provided generd notice by providing copies of the policy and requiring signatures of
parents and students on a contract prior to the students involvement in any extracurricular activity or
obtaining a parking permit.

Weareleft thenwith afina consideration of the reasonsthe Didtrict enacted the policy and the efficacy and
reasonablenessof the policy in furthering the purposeidentified. Any analysisof efficacy obvioudy must
include an inquiry into the reasonableness of selecting only the targeted students for testing.

Inforwardingits preliminary objection here, the District did not suggest that thereisaspeciaized need to
test for drugs and alcohol because of an existing drug or alcohol problem in the District, much lessa
problemthat isparticular to thetargeted students. Moreover, the statement of purpose accompanying the
policy recitesnothing specifictothe Digtrict, or the targeted students, but instead reliesupon theimportance
of generally deterring drug use among students. The statement of purpose does note that thereis some
safety-based reason to single out athletes and student drivers, since drug or acohol impairment when
engaged in such activitiesmay "risk ... immediate physica harm.” Asto other extracurricular participants,
however, the only explanation givenisthat those participants, like athletesand drivers, are"student leaders
and, as such, serve asrole models for their peers.” These students, it appears, have been selected for
testing for symbolic purposes-- i.e., their privacy rightsare deemed forfeit so asto set an examplefor other



students.

The compelling need to combat and deter drug use among studentsisobvious, and the District'sdesireto
take action in that regard is certainly understandable, particularly in light of the school's duty to maintain a
safe, appropriate environment for learning. Thetragic fact that thereisacontinuing drug problem among
certainyouthin Americacertainly justifies someresponsive measuresin public schools. See Cass, 709
A.2d at 364 ("This court would beremissinitsduty if it wereto ignore the very real dangers created by
the presence of illegal drugsin our public schools. Not only do drugs pose athrest to the students but also
the presence of studentsunder theinfluence of drugs creates serious problemsfor teachersand other schoal
personnel charged with the duty of educating and safekeeping our children during school hours.™).
However, we agree with the Commonwealth Court plurdity and concurrence below that the means chosen
by this Didtrict to effectuate that genera policy are unreasonabl e given the heightened protection of privacy
under the Pennsylvania Constitution.

This case has been presented procedurally tothis Court on preliminary objections. The Didtrict at thisstage
of the matter has offered no reason to believethat adrug problem actualy existsinitsschools, much less
that the means chosen to address any latent drug problem would actually tend to addressthat problem,
rather than smply coercethose sudentswho would havethemost to loseif they violated or challenged the
policy. Thiscasethus standsin stark contrast to Vernonia. Policy 227 was not adopted by a school digtrict
a its"wit'send" asalast-ditch effort to address apervasive and disruptive "drug culture” which other,
lesser measures had failed to eradicate. To the contrary, the most that the Didtrict proffered was " publicity”
in theform of aloca newspaper article reporting on asingle, $ 3 drug sde that took place a the Ddlaware
Valley High School in the past year -- an article that does not addresswhether the studentsinvolved were
athletes, drivers, or participantsin extracurricular activities. Moreover, the Digtrict doesnot claim that the
particular students selected for these random intrusionswere likely to be drug users, much lessthat they
werethe leaders of a scholastic "drug culture.” In addition, while the policy targeted some students who
wereinvolved in activitieswhere drug or dcohol use presentsan inherent danger (e.g., student athletesand
drivers), it included othersinvolved in activities where no such inherent physical danger exists (e.g., other
extracurricular programs in which Jennifer Lynn Theodore participated, such as the National Honor
Society, Science Olympiad and Scholagtic Bowl). Findly, Policy 227 entirely ignored another segment of
the school population whichwas probably morelikely to beinvolved with drugs, i.e., student dackerswho
choseto be completely uninvolved in any extracurricular activitieswhatsoever. As Justice Ginsburg noted
in her Earls dissent:

Nationwide, students who participate in extracurricular activities are significantly lesslikely to develop
substance abuse problemsthan are their less-involved peers. See, e.g., N. Zill, C. Nord, & L. Loomis,
Adolescent Time Use, Risky Behavior and Outcomes 52 (1995) (tenth graders "who reported spending
no timein school-sponsored activitieswere ... 49 percent morelikely to have used drugs' than those who
spent 1-4 hours per week in such activities).

536 U.S. at 853, 122 S. Ct. at 2577. Even if bootstrapping from ageneral perception of ayouth drug
problemin Americawarrants an assumption that some genera drug problem existsin every school didtrict,
the under-inclusive and over-inclusive means chasen by the Didtrict here are not an efficacious manner of



addressing that generic concern.

On this question of need and efficacy, the program also standsin sharp contrast to Inre F.B. A point of
entry search of al students unquestionably is an effective means of furthering acompelling interest --
eradi cating weapons from schools. Although we do not for amoment downplay the seriousness of student
use of drugsand acohal, inthis post- Columbine High School era otherwise-undetected alcohol and drug
use by some students does not present the same sort of immediate and serious danger that is presented
when students introduce weaponsinto schools. But, even if it did, the over- and under-inclusive means
chosen by the District are not likely to accomplish the objective. In light of the nature of theintrusion
authorized by Policy 227 and the heightened right to privacy recognized under the Pennsylvania
Congtitution, we hold that such asearch policy will passconstitutiona scrutiny only if the District makes
someactua showing of the specific need for the policy and an explanation of itsbasisfor believing that the
policy would addressthat need. Inforwarding its preliminary objection here, the School District madeno
such showing, electing instead to argue that the general need to deter drug use, in and of itself, justifies
random testing of only those students who participate in extracurricular activities.

Were the suspicionless drug and a cohol testing in this case confined to student- athletes and students with
driving/parking privileges, the question obvioudy would be closer. Policy 227, however, captures students
involved in al extracurricular activities. Studentsin the band, chess club, dramaclub, or academic clubs
simply do not pose the same sort of danger to themselves or others:

Schools regulate student athletes discretely because competitive school sports by their nature require
communal undress and, more important, expose students to physical risksthat schools have aduty to
mitigate. For the very reason that school s cannot offer aprogram of competitive athleticswithout intimately
affecting the privacy of students, V ernoniareasonably anadogized school athletesto "adultswho chooseto
participate inaclosely regulated industry.” 515 U.S. at 657, 115 S. Ct. 2386 (internal quotation marks
omitted). Industriesfal within the closely regulated category when the nature of their activities requires
substantial government oversight. See, e.g., United Statesv. Biswell, 406 U.S. 311, 315-16, 92 S. Ct.
1593, 32L. Ed. 2d 87 (1972). Interschol astic athletes similarly require close safety and heal th regulation;
aschool's choir, band and academic team do not.

Earls, 536 U.S. at 846, 122 S. Ct. at 2573 (Ginsburg, J., dissenting). As Justice Ginsburg further noted,
random drug testing of all students involved in extracurricular activities is too far-reaching to be
characterized as reasonable:

Although "specia needs' inhere in the public school context..., those needs are not so expansive or
malleable asto render reasonable any program of student drug testing aschool didtrict dectstoingal. The
particular testing program upheld today is not reasonable, it iscapricious, even perverse: Petitioner'spolicy
targetsfor testing astudent population least likely to be at risk fromillicit drugsand their damaging effects.
Id. at 843, 122 S. Ct. at 2572 (internal quotation marks and citations omitted).

Inshort, Policy 227 cannot be deemed constitutional on itsface becauseit authorizesadirect invasion of



student privacy, with no suspicion at al that the students targeted are involved with alcohol or drugs, or
even that they are morelikely to beinvolved than the students who are exempted from the policy. The
policy standsin stark contrast to the policy gpproved in Vernonia, where adrug culture led by the targeted
student- athletes, who already had a lesser expectation of privacy, was proven to exist in the school.

Further support for the conclusion that Policy 227 cannot be deemed reasonable on itsface may befound
by considering the particul arized showing that was made by a school district whose random drug testing
program wasrecently chalengedin the New Jersey Supreme Court. In Joyev. Hunterdon Central Regiona
High School Board of Education, 176 N.J. 568, 826 A.2d 624 (N.J. 2003), a sharply divided (4-3)
Supreme Court upheld againgt a state congtitutional challenge arandom drug and acohol testing program
whichwassmilar to Policy 227 - i.e,, it targeted students engaged in any extracurricular activity aswell as
students with parking privileges. The program in Joye, like the program in Vernonia, was adopted in
response to adocumented drug problem within the high school. The district had documented this active
substance abuse problem through anonymous but controlled surveysof studentswhichindicated that ahigh
percentage of those studentshad recently used illegal drugsor dcohol, aswell as" certified satementsfrom
school personnd describing first-hand experienceswith studentsusing drugsor a cohol ™ at the high schooal.
Id. at 627, 645-46. The school aso produced evidence of, inter dia, the principa’s personal knowledge
of two students snorting heroin on school premises; expressions of concern from coaches, teachers and
administrators about what they perceived to be agrowing drug problem; astudent assistance counsdlor's
gtatement indicating an increase in the drug-related workload of at least thirty-three percent in athree-year
period, mostly involving athletes and studentsinvolved in other extracurricular activities; three heroin
overdose deathsin municipalities served by the school district; and four studentswho had ingested drugs
while on school premisesin 2000, the very year the challenged policy became effective. Id. at 646. The
Court noted that the "facts described in the certifications, . . . together with the survey resuilts, . . .
demonstrate the scope

of the school's problem.” 1d.

In addition to the fact that the school district in Joye was responding to an actual, documented problem
within aparticular school, the court emphasized the incremental and inclusive approach the district had
taken to address that problem. The program was adopted as a result of a"meticulous two-year process’
which included appointing acommunity task force, which was comprised of student representatives,
parents, the booster club, school counselors, school administration, teachers, coaches, and drug testing
experts. Thetask force eval uated the exi sting substance-abuse programsat the schoal (including anexisting
suspi cion-based drug-testing program aswel | asprogram which randomly tested student athletesfor drugs);
collected information on reported day-to-day drug and alcohol problemsamong studentsin theschool; and
solicited public input by writing to parents and holding a public meeting. It wasthistask forcewhich initidly
recommended expanding the existing random drug-testing policy from student-athletestoinclude students
holding parking permits and students engaged in other extracurricular activities. Even then, the school
district did not smply adopt such apolicy but, instead, it held further public hearings and attempted to
gauge then-existing drug use among the high school's students by conducting afollow-up survey and
consulting again with other school personnel about the persistence of the problem. The school district
determined that drug use had declined, in part, dueto the very success of the random drug testing of student
athletes (thus suggesting the efficacy of that program), but that it was still unacceptably high. It wasonly



then that the school district adopted and implemented the recommendation of the task force. Id. a 627-30.
Inlater defending the policy, the president of the School Board noted that, although in his experience
parents tended to react openly when they disagreed with aschool policy, only three students and their
parents (in adistrict representing approximately 2,500 students) had opposed this program. Id. at 632.

Onthebasisof thisrecord, the Joye Mgority held that the program was both reasonable and congtitutional
because it "represent[ed] arationa attempt by those officials and by approving parents to address a
documented problem of illega drug and acohol use affecting a sizable portion of the student population.”
Id. at 627. The court a so specificaly left open theprospect that smilar program at another school might
not pass condtitutional muster if, among other things, "the underlying drug and a cohol use at the particular
school issmply inadequateto justify it." Id. at 627. Seea soid. at 653 (to have similar programs deemed
congtitutional, other New Jersey schools"will have to base their intended programs on ameticulously
established record, similar to the record here").

Joye differsfrom thiscase, of course, inthat it was decided on adevel oped factual record whilethiscase
iscurrently in the preliminary objections phase. It may bethat, upon thetrid of the matter, the Didtrict can
produce evidence of an existing drug problem aswel asthe success and/or failure of other means adopted
to eradicate the problem, aong thelines of that which ultimately convinced amgority of the New Jersey
Supreme Court. But, for purposesof itspreiminary objections, the District hasforwarded only itsargument
that the generd need to deter drug use among students authorized it to target these select students. We hold
that those generic factors aone do not justify any and al drug testing programsfor purposes of Articlel,
Section 8.

Although we recognizethat this caseis il in the preliminary objections phase, we would be remissnot to
offer some view on the assumption, asreflected in the statement of purpose for the Digtrict's policy, that
itiscongtitutionally reasonable to target and make an example of some students, not because they have an
existing drug or alcohol problem or because they are morelikely than othersto have or devel op one, but
because by driving or engagingin any extracurricular activity, they have assumed the mantle of "student
leaders' and "rolemodels." Thetheory apparently isthat, even in the absence of any suspicion of drug or
alcohol abuse, it is appropriate to single these students out and say, in effect: "Choose one: your
Pennsylvaniacongdtitutiona right to privacy or the chessclub (or the homemakers club, or cheerleading,
or the Science Olympiad, or the band, or the Spanish club, etc.).” Thischoiceisto befoisted upon the
unwilling student -- who redlly may smply enjoy chess, or cooking, or cheerleading, or science, or playing
the tuba, or speaking Spanish, or associating with other children and young adults who share similar
interests. Or, the student may have an eye on extracurricular activitiesthat prospective colleges|ook for
in reviewing student gpplications. See Earls, 536 U.S. at 846, 122 S, Ct. at 2573 (Ginsburg, J., dissenting)
("Participation in [extracurricular] activitiesisakey component of school life, essentid in redity for sudents
applying to college"). The Digtrict apparently believesthat thisforced choice isreasonablefor symbolic
purposes:. the student may then be held up as an example to others more at risk, but who themsalvesare
spared the choice. If such deterrence by exampleistheaim, it hardly seemslikely that the Digtrict will be
ableto provethe effectiveness of thispolicy in achieving the stated purpose, sinceit "invadesthe privacy
of sudentswho need deterrence least, and risks steering students at greatest risk for substance abuse awvay
from extracurricular involvement that potentially may palliate drug problems.” Id. at 853, 122 S. Ct. a



2577.

Given the daly news reports from around the country, thereis no doubt that this School Didtrict issincere
initsstruggleto make decis onsabout how best to nurture notions of |eadership and responsible citizenship
and in discharging the awesometask of molding and shaping our youth to meet the modern challenges of
our society. But, part of citizenshipisal so arespect for thisNation'sfundamenta freedoms, freedomswhich
many young Americans, not much older than these students, have so often been called upon to defend
oversessa very red risk to lifeand limb. These recent graduates are fighting, in part, for aright of privacy
and self-determination that our adversaries despise. As Justice Louis D. Brandeis observed:

Decency, security, and liberty alikedemand that government officialsshall be subjected to the samerules
of conduct that are commandsto the citizen. In agovernment of laws, existence of the government will be
imperiledif it failsto observe thelaw scrupuloudy. Our government isthe potent, the omni present teacher.
For good or for ill, it teaches the whole people by its example.

Olmstead v. United States, 277 U.S. 438, 485, 48 S. Ct. 564 (1928) (Brandeis, J., dissenting). Seeaso
Earls, 536 U.S. at 855, 122 S. Ct. at 2578 (Ginsburg, J., dissenting) ("'That [schools] are educating the
youngfor citizenshipisreason for scrupulous protection of Condtitutiond freedomsof theindividud, if we
are not to strangle the free mind at its source and teach youth to discount important principles of our
government as mere platitudes.™), quoting West VirginiaBd. of Ed. v. Barnette, 319 U.S. 624, 637, 63
S. Ct. 1178, 1185 (1943). What lesson does a program targeting the personal privacy of somebut not all
students, and lacking both individualized suspicion or any reasoned basis for a suspicionless search, teach
our young?When such aprogram directly implicatesafundamental right guaranteed, even to youthful
citizens, under our Congtitution, there must be astrong justification, grounded in fact, for the policy. See
Earls, 536 U.S. at 846, 122 S. Ct. at 2573-74 (Ginsburg, J., dissenting) ("Enrollment in apublic schoal,
and electionto participate in school activities beyond the bare minimum that the curriculum requires, are
indeed factors relevant to reasonableness, but they do not on their own justify intrusive, suspicionless
searches."). Even apart from congtitutiona concerns, schools might want to avoid conveying amessage of
constitutional suspicion and cynicism rather than one of responsible citizenship.

On the current state of this record, the suspicionless search policy at issue has not been supported by
sufficient proof that thereisan actud drug problem inthe Ddlaware Vdley School Didrict; by individudized
proof that the targeted Sudentsare at dl likely to be part of whatever drug problem may (or may not) exi;
or by reasonable proof that the policy actualy addresseswhatever drug problem may exist. Because the
policy isnot so supported, we hold that the Commonwealth Court correctly reinstated the complaint filed
on behalf of the affected students.

Turning to the cross-appeal, appellees alleged in their complaint that, by establishing a program of
mandatory counseling based upon apositivetest result, Policy 227 violatestheir right as parentsto make
decisonsinvolving their children'shedlth care, education, and upbringing. Appelleesa so claimthat their
privacy interestsin theresultsof apositive drug test are compromised becausetheresultsare disclosed to
school officials. The District disputes both arguments. As these students both tested negative, any
controversy respecting the parental rights complaint is abstract, hypothetical and remote and, assuch, is



not ripefor decison. See Empire Sanitary Landfill, Inc. v. Commonwesdlth, Dep't of Envtl. Resources, 684
A.2d 1047, 1054 (Pa. 1996). Accordingly, the Commonwealth Court properly affirmed the dismissal of
thisclaim.

For the foregoing reasons, the decision of the Commonwealth Court is affirmed.

Mr. Justice Saylor files a concurring opinion in which Messrs. Justice Nigro and Eakin join.

Footnotes:
1 A parent signs the contract unless the student is married or over 18 years of age.

2 Policy 227 wasimplemented pursuant to Section 510 of ArticleV of the Pennsylvania School Code of
1949, Act of March 10, 1949, P.L. 30 (asamended, 24 P.S. § 5-510), which authorizes school boards
to adopt reasonabl e rules and regul ations concerning the management of school affairs and the " conduct
and deportment of dl pupils' whileunder theschool'ssupervision. TheDigtrict'sstatutory authority to adopt
such a policy has not been challenged.

3 It gppears from the policy that a student may hold a parking permit only if he or she has permission to
driveto school, and vice versa. Accordingly, thisopinion shall not refer to school driving privilegesas
separate from parking privileges.

4 The policy does not specify the composition of the Student Assistance Team.

5 Thisprovision statesthat "the people shall be securein their persons, houses, papers and possessions
from unreasonabl e searches and sei zures, and no warrant to search any place or to seize any person or
things shall issuewithout describing them as nearly as may be, nor without probable cause, supported by
oath or affirmation subscribed to by the affiant." PA. CONST. art. |, § 8.

6 State-compelled toxicological (blood, breath or urine) testing is a search for purposes of the Fourth
Amendment, Skinner, 489 U.S. a 617, 109 S. Ct. at 1413, aswell asArticlel, Section 8. Commonwedth
v. Kohl, 532 Pa. 152, 615 A.2d 308, 315 (Pa. 1992). See generdly Skinner (chemica analysis of blood
or urine "can reveal ahost of private medical facts").

7 The Court listed as examples: the Academic Team, Future Farmers of America, Future Homemakers
of America, band, choir, cheerleading, and athletics. Earls, 536 U.S. at 826, 122 S. Ct. at 2562-63.

8 Justice O'Connoar, joined by Justice Souter, dso filed abrief, separate dissenting opinion, noting that she
had dissented in Vernoniaand continued to believe that that case waswrongly decided. Id. at 842, 122
S. Ct. at 2571 (O'Connor, J., dissenting).



Mr. Justice Saylor concurring

| agreewith the mgority that thetrial court should not have sustained the School District's preliminary
objectionsin the nature of ademurrer on the present record, and that the case must therefore be remanded
for further proceedings. | write separately, however, because | am less certain than the mgjority that the
School Didgtrict'sdecision, asmemorializedin Policy 227, to target for random drug testing only student
drivers and extracurricular participants (the "covered students') constitutes afacially unreasonable
approach.

The magjority goes to some length to discredit the School District's decision to test only the covered
students. See, e.g., Mgority Opinion, dip op. a 25 ("Evenif bootstrapping from agenera perception of
ayouth drug problemin Americawarrantsan assumption that somegeneral drug problem existsin every
school district, the under- inclusive and over-inclusive means chosen by the District here are not an
efficaciousmanner of addressing that generic concern.”). Seegenerdly id. at 30 (suggesting that the School
Didtrict's only motive for testing the covered students was symbolic, and that it will therefore be unableto
provethat its policy isefficacious). Initidly, | note that, inasmuch as the case is being remanded for the
development of proof regarding questions of the nature and extent of the drug abuse problems faced by
the School District, and the effectiveness of its chosen mechanism for addressing such issues, any
pronouncementsat present by thisCourt concerning theoverall reasonableness or effectivenessof Policy
227 seem premature.

Secondly, it bears clarification that there does not appear to be any genuine dispute that there may be some
particularized need for testing among a definable sub-class of the covered students, such as athletes and
drivers. Thus, the aspect of the program to which the mgjority appears to object most strongly concerns
the decision to test all extracurricular participants, rather than athletes and driversonly. [1] Whilethe
maj ority views such an approach as constituting acynical meansof coercion, see, e.g., id. a 24, 30-32,
the policy may be supported by other good-faith reasoning. [2] To understand why, itisfirst helpful to
consider the context in which the evaluation of the challenged policy must take place.

In the school search setting, the Article I, Section 8 inquiry mirrors in significant respects the
Fourth-Amendment test developed by the United States Supreme Court: both formulations reflect a
balancing schemein which the vauethat society placeson protecting studentsfrominvasionsof privacy
competes with the valuethat society places on the school's ability to protect student health and maintain
an appropriatelearning environment. CompareNew Jersey v. T.L.O., 469 U.S. 325, 337, 105 S. Ct. 733,
740 (1985) (noting that the determination of Fourth Amendment reasonabl eness "requires balancing the
need to search againgt theinvasion which the search entails") (internal quotation marks omitted), with In
reF.B., 555 Pa. 661, 667, 726 A.2d 361, 365 (1999) (delineating amulti-pronged test in which students
privacy interests are weighed against the government's "overall purpose” and "immediate reasons’ for
conducting the search). See generally Commonwealthv. Blouse, 531 Pa. 167,169, 611 A.2d 1177, 1178
(1992) (recognizing that, in reviewing a suspicionless search under Articlel, Section 8, the intrusion upon
theindividua isbadanced againg the government's promation of legitimateinterests). Thus, before ng
the School Didtrict'sdecisionto search the covered sudentsin particular, itisrelevant to review the severity
of the digtrict's need to ameliorate or deter drug and alcohol abuse among the students under itscare. In



thisregard, | notethat, although the students privacy interestsare given greater weight under Articlel,
Section 8 of the Pennsylvania Congtitution than under itsfedera counterpart, seeF.B., 555 Pa. a 668, 726
A.2d a 365; Commonwedalth v. Edmunds, 526 Pa. 374, 586 A.2d 887 (1991), it does not follow that the
governmental interests at stake are in any way diminished.

Inanalyzing the strength of the governmental interest served by the challenged drug search policy, this
Court's recent opinion in F.B. provides some guidance. Asthemgority indicates, F.B. involved awegpons
search of al students entering a public high school. In upholding the search, this Court stated that the
government's need to keep weagpons out of school is"obvious' and that schoolsare "not required to wait
for atragedy to occur within their wallsto demonstrate that the need isimmediate.” Id. at 673, 726 A.2d
at 367. Here, the need to deter drug use among students appears equally obvious, and, asin F.B., those
reasons comport with the school'sduty to keep itsstudents safe and to mai ntain an appropriate environment
for learning. In thisregard, the United States Supreme Court has indicated as follows:

That the nature of the concernisimportant can hardly be doubted. Deterring drug use by our Nation's
schoolchildrenisat least asimportant asenhancing efficient enforcement of the Nation'slaws against the
importation of drugs, which wasthe governmenta concern in[Nationa Treasury EmployeesUnionv.] Von
Raab, [489 U.S. 656, 668, 109 S. Ct. 1384, 1392 (1989)], or deterring drug use by engineers and
trainmen, which was the governmenta concern in Skinner [v. Rallway Labor Executives Assn, 489 U.S.
602, 628, 109 S. Ct. 1402, 1419 (1989)]. School yearsarethetimewhen the physical, psychological, and
addictive effects of drugs are most severe. "Maturing nervoussystems are more critically impaired by
intoxicantsthan mature onesare; childhood lossesinlearning arelifelong and profound™; " children grow
chemically dependent more quickly than adults, and their record of recovery isdepressingly poor.” ... And
of coursethe effects of adrug-infested school are visited not just uponthe users, but upon the entire student
body and faculty, as the educational processis disrupted.

Vernonia Sch. Dist. 47Jv. Acton, 515 U.S. 646, 661-62, 115 S. Ct. 2386, 2395 (1995) (citation
omitted). Seven years later, the Court continued:

This Court has dready articulated in detail theimportance of the governmenta concern in preventing drug
use by school children. Thedrug abuse problem among our nation'syouth has hardly abated since Vernonia
was decided in 1995. In fact, evidence suggests that it has only grown worse. Asin Vernonia, "the
necessity for the State to act is magnified by thefact that thisevil isbeing visited not just upon individuas
at large, but upon children for whom it has undertaken a special responsibility of care and direction.”
[Vernonig 515 U.S] at 662, 115 S. Ct. [at 2395]. The hedlth and safety risksidentified in Vernoniaapply
withequa forceto Tecumseh'schildren. Indeed, the nationwide drug epidemic makesthewar againgt drugs
apressing concern in every school.

Bd. of Educ. of Indep. Sch. Dist. N0.92 of Pottawatomie County v. Earls, 536 U.S. 822, 834, 122 S. Ct.
2559, 2567 (2002). Thus, thegovernmental interest in reducing or preventing drug use among the School
Didrict's pupilsisimportant, if not compeling, inthat it isultimately not only to maintain an environment in
which learning can take place and to take reasonabl e precautions designed to promote the students safety
andwdl- beingwhilein schooal, but to protect children from suffering thelife-long effectsof drug addiction.



A significant question, then, iswhether selecting only the covered studentsfor testing can be an efficacious
means of serving that objective.

The Commonwealth Court plurality indicated (and this Court'smajority appearsto agree) that the School
Didtrict acted unreasonably in selecting the covered studentsfor testing because there was no showing that
those students are in greater need of monitoring than other students; it suggested that Policy 227 was
analogousto adecision to vaccinate only the covered studentsfor Polio without demonstrating that they
weremorelikely than other studentsto contract that disease. See Theodorev. DelawareValley Sch. Dig,
761 A.2d 652, 661 (Pa. Cmwlth. 2000). Likewise, the Earls dissenters suggested (and, again, the mgority
agrees) that, because of the lack of any particularized need relative to extracurricular participants, the
school district had in reality undertaken to send amerely symbolic anti-drug message unsupported by
specia needs.

| cannot conclude, however, that the School Didtrict's decision to test only the covered students absent any
risk- or conduct-related basi s (bes des guarding athletes and drivers against specia risks associated with
their activities) necessarily lacks any logical or reasoned basis. Rather, | believethat severd factors beyond
symbolic considerations could support the district's gpproach. For example, in upholding asimilar drug
testing policy, the Indiana Supreme Court recently noted that

greater rangesof activitiesoccur during extracurricular activitiesthan during normal school hours. . .. There
are many more ways for a sudent to be injured, to endanger fellow students, to transgress school rules,
or to violatethe law whileparticipating in an extracurricular off campus event (such asaband competition
inanother city or anon-curricular field trip) than during therelative order of school hours. . .. If drug abuse
increasesthe physica danger of participation in aschool-sponsored activity, aschool corporation'sinterest
in deterring drug abuse becomes stronger.

Linkev. Northwestern Sch. Corp., 763 N.E.2d 972, 984 (Ind. 2002). Accordingly, the Indianapolicy was
deemed to fal with the scope of the school didtrict'slatitude in "experimenting with methodsto deter drug
use." Id. at 984. Additiondly, the New Jersey Supreme Court hasfound that the enhanced school district
liability and reduced privacy expectations associated with virtually al extracurricular activitiesrendered
reasonabl e the school district's decision to monitor extracurricular participants only:

Student-athletesmust have apreseason physica, acquireinsurance coverage or sgnaninsurancewaiver,
and comply with rules of conduct, dress, grade point average, training hours and other rulesas may be
established for each sport. Students engaged in extracurricular activities often must al so obtain insurance
or sgninsurance waversfor any extracurricular activity that extends the school'sliability beyond the norma
school-context, such asfield trips, outings, events, conferences, and competitions away from school. They
may have to subscribe to additiona requirements, such aswhen the activities have required attire, training
rules, or hoursof practiceand rehearsd, or other general regulations. Some extracurricular activitieswill
not have the same elements of lack of privacy such asthe communal undressing and locker room as
athletics, but many extracurricular activities have dements of shared exposure to other sudent participants
when performing specified activities such asthe putting on of an organization'suniforms, or the genera need
to change into different required clothes for a particular event.



Joyev. Hunterdon Cent. Reg'l High Sch. Bd. of Educ., 176 N.J. 568, 826 A.2d 624, 642-43 (N.J. 2003);
seeds0id. at 645-48 (surveying empirical studiestending, on balance, to show that random drug testing
programsin schoolswhich target extracurricular participants have a sdutary effect in reducing even the
temptation to use drugs, asthe students become aware that there are negative consequences associ ated
with drug use, "'such as having their parents know and disapprove of it or losing the ability to participate
in desired extracurricular activities").

Other congiderations, aswell, may support the School Didtrict's decision to test only the covered sudents.
For example, because schoal attendanceis compulsory, see 24 P.S. § 13-1327, limiting testing to students
involved in gtrictly voluntary activities may serve to avoid a possible Fourth Amendment violation. See
Tannahill v. Lockney Indep. Sch. Dist., 133 F. Supp. 2d 919, 929 (N.D. Tex. 2001) (invaidating, under
the Fourth Amendment, arandom drug testing policy gpplicableto al students, and noting thet " compulsory
attendance at school ismuch different than voluntary participation in extracurricular activities'); seedso
Vernonia, 515 U.S. a 657, 115 S. Ct. at 2393 (indicating that student athletes Fourth Amendment privacy
interests are affected by having volunteered for an already regulated activity); Earls, 536 U.S. at 831-32,
122 S. Ct. at 2565-66 (same asregards studentsinvol ved in non-athletic extracurricular activities); Linke,
763 N.E.2d at 981 (same). See generally Earls, 536 U.S. at 841, 122 S. Ct. at 2571 (Breyer, J,,
concurring) (stating that, by not subjecting the entire school to testing, thepolicy " preservesan option for
aconscientious objector [:] he can refuse testing while paying aprice (nonparticipation) that is serious, but
less severethan expulsion from the school ). Indeed, in the only reported state court decision striking down
adrug testing policy smilar to the one here at issue, the fact that the policy targeted some students who
participated in activities for which academic credit was avarded wasafactor in the court's dispostion. See
Trinidad Sch. Dist. No. 1 v. Lopez, 963 P.2d 1095, 1110 (Colo. 1998).

Findly, dthough Appellees have not raised any equa protection claim, the gravamen of their objection to
Policy 227 rests with the assertion that, absent proof that the covered students are in special need of
monitoring, theclassfication drawn by the School Digtrict isnot areasonable one. Inthisregard, principles
concerning legidatively- drawn classifications as analyzed against equal protection guarantees are
applicable. Centraly, it hasbeen recognized that such classificationsneed not bea" perfect fit" relativeto
the problem they are intended to address. See Justianav. Niagara County Dep't of Health, 45 F. Supp.
2d 236, 242 (W.D. N.Y. 1999). Rather, "alegidature can address a perceived problem incrementally if
in its judgment that is the best way to address the problem.” Id. Asthe Supreme Court has noted:

"The problem of legidative classficationisaperennid one, admitting of no doctrinaire definition. Evilsin
the samefield may be of different dimensionsand proportions, requiring different remedies. . .. Or the
reform may take one step at atime, addressing itself to the phase of the problem which seems most acute
tothelegidativemind. Thelegidature may sdect onefield and gpply aremedy there, neglecting the others.
The prohibition of the Equal Protection Clause goes no further than the invidious discrimination.”

Federal Communications Comm'n. v. Beach Communications, Inc., 508 U.S. 307, 316, 113 S. Ct. 2096,
2102 (1993) (quoting Williamson v. Lee Optical of Okla,, Inc., 348 U.S. 483, 489, 75 S. Ct. 461, 465
(1955)); see also Brazil-Breashears v. Bilandic, 53 F.3d 789, 793 (7th Cir. 1995) (indicating that the
government need not comprehensively attack anidentified vice, but that it "must be allowed leeway to



approach aperceived problem incrementally”). [3] Whilethereis, admittedly, adifference between an
imperfect fit and nofit at al, for the reasons expressed above thereis presently some correlation between
the problem of student drug abuse and the cl assification drawn by the School Didtrict. Indl events, it should
be recognized that successfully eliminating drug use among the students covered by Policy 227 would
ensurethat at least asubstantia portion of the student population isdrug-free. Cf. Theodore, 761 A.2d at
667 (Leadbetter, J., dissenting) (opining that "the digtrict'sinterest in protecting the health and safety of the
school community isin no way diminished by the fact that it has attempted to limit the intrusiveness of its
program by testing only those students who voluntarily participate in elective activities"); Weber v.
Oakridge Sch. Dist. 76, 184 Ore. App. 415, 56 P.3d 504, 518 (Or. Ct. App. 2002) ("Merely because

ameans selected to accomplish an end isunderinclusive . . . does not mean that it is unreasonable.”).

It is possible that, on remand, the School Digtrict will be able to demondtrate the existence of asignificant
drug problem among its pupils, but will nonethel ess be unableto show that the covered students abuse
drugs at a greater rate than the remainder of the student population. In this event, and for the reasons
expressed above, such failure should not necessarily be fatd to the congtitutiondity of Policy 227. Rather,
the determination of whether Policy 227 islikely to be efficaciousin serving the School District'sinterest
inreducing or preventing drug abuse generaly among its studentsisamatter for thetrial court, sitting as
fact finder, to determineinthefirst instancein consderation of al of the circumstances. Inthisregard, | note
that, contrary to the majority's apparent skepticism regarding the efficacy of selecting extracurricular
participants for random drug testing, other courts have recognized that such an gpproach can be hdpful in
ameliorating drug abuse among students. See supra(citing Joye, 826 A.2d at 645-48). Morebroadly, it
isworth gtating that the determination of congtitutiona reasonableness doesnot hinge upon efficacy aone.
Asthe New Jersey Supreme Court has recognized:

Reasonablenessin this context does not require that the Board possessirrefutable proof verifying the
efficacy of random drug and alcohol testing in reducing substance abuse among students. Rather, itis
enough that the Board believed that its program would have some measurable effect in attaining the Board's
objectives. Those objectivesinclude not only deterring drug and a cohol use, but encouraging those who
test positive for such use to participate in rehabilitative programs.

Joye, 826 A.2d at 646.

Findly, and consstently with the above, | note that, in setting forth the holding of this case, the mgority is
careful not to impose an absol ute requirement that the School District make any particular showing of a
specia need asto the covered students only. See, e.g., Mgority Opinion, dip op. a 26 (holding that the
search policy at issue will be deemed congtitutiona if the School Digtrict shows aneed for it and explains
itsbasisfor believing that it will beeffective); id. at 29 (noting that at tria the School District may prevail
if it produces evidence of adrug problem and other evidence aong the lines of that which was of record
inJoye). Indeed, the mgjority drawsheavily uponthe New Jersey Supreme Court'sreasoning in Joye, see
id. at 27-29, a case in which there was a developed factual record concerning the extent of the drug
problem within the school digtrict, but little or no proof that the targeted student driversand extracurricular
participantswere any moreat risk of drug abusethan therest of the student community. [4] Accordingly,
| am ableto concur in the result reached by the mgority, namely, remanding the case for further factua



development without specifically requiring that the School District proffer evidence of aheightened risk
among the covered students as compared to the student population as awhole.

Mr. Justice Nigro and Mr. Justice Eakin join this concurring opinion.

Footnotes:

11 takethisopportunity, aswell, to distance mysdlf from the mgjority'sbranding as" student dackers' those
individualswho elect not to becomeinvolved in extracurricular activities. Seeid. at 25. There are any
number of legitimatelifeissuesthat could makeit moredifficult for some studentsto spend timein these
voluntary activitiesthan others, and | fail to seethe vaue or propriety of this Court's attaching a pgjorative
label to such persons.

2 Indeed, that this same policy has been adopted by many school districts throughout the country -- and
haslargdly survivedjudicia review, seeinfra-- a aminimummilitatesin favor of exercisng caution before
deeming the School District's approach facially unreasonable.

3 See also Dandridge v. Williams, 397 U.S. 471, 485, 90 S. Ct. 1153, 1161 (1970) (indicating that a
classfication doesnot violate equa protection smply becauseit "is not made with mathematica nicety or
becausein practiceit resultsin someinequality” (internal quotation marks omitted)); Metropolis Thegtre
Co. v. City of Chicago, 228 U.S. 61, 69-70, 33 S. Ct. 441, 443 1913) (stating that "the problems of
government are practical ones and may justify . . . rough accommodation”).

4 Thesdient finding of Joyewasof "illegal drug and acohol use affecting asizable portion of the student
population,” Joye, 826 A.2d at 646, and not that there was some demonstrated relationship between
extracurricular activities and a heightened risk of drug activity.



