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JUSTICE MULLARKEY delivered the Opinion of the Court.
JUSTICE SCOTT dissents, and CHIEF JUSTICE VOLLACK joinsin the dissent.
JUSTICE KOURLIS does not participate.

We granted certiorari to review adrug testing policy promulgated by the Trinidad School District No. 1
Board of Education (Board) in July 1996. The policy mandated suspicionless urindysis drug testing of al
sixth through twelfth grade students participating in extracurricular activities. At the beginning of the
1996-1997 schoal year, the Trinidad School Digtrict No. 1 (School District) began regular testing of al
students who wanted to take part in extracurricular activities. Carlos Lopez, asenior high school student
who was enrolled in two for-credit band classes and participated in the school's marching band, refused
to consent to the mandatory drug testing. Consequently, the Digtrict superintendent suspended Lopez from
the band classes and the marching band.

Lopez, by and through hisparents, filed acomplaint for permanent injunctive and declaratory relief on
September 6, 1996 inthe Las Animas County Didtrict Court (trial court). Lopez aleged among other things
that the Policy violated hisright to be free from unreasonable searches and seizures, as guaranteed by the
Fourth Amendment to the United States Constitution.

Additiondly, Lopez dleged that the Policy violated articlel |, section 7, of the Col orado Congtitution. Lopez
requested that thetria court enjoin the implementation of the Policy and that he be reinstated to the band
classes and marching band.

After entering atemporary restraining order that required the Didtrict to reingtate Lopez to the band classes
and the marching band, thetrial court conducted atwo day triad on Lopez's underlying complaint. Inan
order dated December 19, 1996, the tria court entered its findings of facts, conclusions of law, and
judgment. Thetria court held that the Policy was not uncongtitutionally vague and that the Policy did not
violate either the Fourth Amendment to the United States Constitution or article 11, section 7, of the
Colorado Constitution.

Lopez appealed from thetrial court'sorder to the court of appeals. Pursuant to C.A.R. 50, both parties
then sought expedited certiorari review in this court, which we granted. We now reverse. We hold that,
under the facts of this case, the Policy is unconstitutional with respect to the marching band.

ThePalicy, entitled " Drug Testing Student Athletes/ Cheerleaders/ExtraCurricular,” mandatesdrug testing
for dl studentsin grades six through twelve who want to participatein an extracurricular activity. Under the
Policy, theschool principal isrequired to ensurethat astudent successfully completesan annual drug test
prior to participating in the student's chosen first extracurricular activity of the year. In addition to the
mandated testing, the Policy allows schoal officialsto test any student participating in an extracurricular
activity based on areasonable suspicion that the student isunder theinfluenceof illicit drugsand/or acohal.



The Policy also requiresthat a student and the student's parent sign awritten form acknowledging the
student's consent to be tested. Any student who has been or iscurrently taking a prescription medication
must disclose the use of that medication to school officials before taking the test.

The Policy establishes more severe consequencesfor successive violations. When astudent'sdrug test
indicatesapostiveresult, thelaboratory conducting thetest performsasecond test to confirm theresults.
If the second test is poditive, the student's parent or guardian will be notified and the principa will conduct
adue process hearing with the student and his or her parent or guardian. The student then must participate
in adrug assgtance program and undergo weekly drug tests over a six-week period. If the student refuses,
the student will be suspended from participating in extracurricular activitiesfor the current and subsequent
seasons and must be tested again prior to the next season for which the student isdligible. If the student
commits asecond offense, the student's parent or guardian is notified, adue process hearing isheld, and
the student is suspended from participation in extracurricular activities for the current and subsequent
seasons. Thus, when astudent commits asecond offense, the student does not have the option of enrolling
in adrug assistance program in order to participate in the extracurricular activity. Finaly, if astudent
commitsathird offense, the student's parents are notified, a due process hearing is held, and the student
is suspended from extracurricular activities for the current and next two seasons.

The Board adopted the Policy after two years of study led by the District's former superintendent. The
superintendent hired The Search Ingtituteof Minnegpolis, Minnesota (I ngtitute) to conduct an attitudina and
behaviora survey ingradessix through twelveintheDigtrict. The Ingtitute reported that 44% of al students
ingradessix through twelve had used anillicit drug during the preceding twel ve months, ranging from 23%
in the sixth grade to 63% in the eleventh grade. According to the Ingtitute's report, drug usein Trinidad
schools exceeded nationd dtatistics. For example, 63% of Trinidad seniors reported using marijuanaonce
intheir lifetimes, compared to 35% nationally; 13% of seniorsreported one-timecocaine use, compared
to 6% nationally; and 20% of eighth grade students reported frequent drug use, compared to 5% nationdly.

Thetrial court found that the scope of the drug problem, which it described as " serious, growing, and
immediate,”" wasconfirmed by drug-related expuls onsand testimony of theadministrators, teachers, and
coachesin the Trinidad schools. Thetria court also found that the level of drug use was gpproximately the
samein the student body generally asit was among participants in athletics and other extracurricular
activities.

At the sametime, however, the band director testified that he did not believe that drug use among band
members had increased during the three years preceding the adoption of the Policy. Hea so testified that
in histwenty-three years asthe band director, no band member had ever been injured dueto alcohol or
drug use and there had never been anincident in which aband member had not been ableto perform due
to dcohol or drug use. In hisview, band memberswere we |-behaved and treated the other studentswith
respect. Theband director'stestimony wasmirrored by Dr. Fabec, aBoard member, who testified that,
in comparison to the student body generally, band members and others participating in extracurricul ar
activities had better discipline records, were "less problematic,” and were leaders of the student body in
academic performance.



Initsfindings, thetrid court explained the Board'sreasonsfor selecting sudentsinvolved in extracurricular
activities as the target testing group. Thetrial court stated:

These groups were sdlected for testing because they are role modelsfor other sudents, and particularly
for younger students. Participantsin extracurricular activities have a high profilein the schools and within
the community. They are representatives or ambassadors of the school district. For these purposes,
marching band members are the same as student athletes, and cheerleaders. They represent the school at
athletic events, fairs, and state competitions. Band memberswear uniformsin the school colorswith the
school's name.

Thetrial court also found that some student athletes were using drugs and were encouraging othersto do
0.

The Didtrict beganimplementing the Policy at the beginning of the 1997 school year. The Didtrict hired an
independent testing firm, New Choices, to administer the drug tests, to arrange for chemicd andysisof the
samples, and to report the test resultsto theadministration. All students participating in thefdl high school
activitiesof volleyball, football, golf, cheerleading, and the marching band were required to submit to
pre-participation drug testing. The District also tested students participating in thefal junior high school
activities of volleyball, football, and cheerleading. In total, 181 out of approximately 500 high school
students were tested and 90 out of 333 junior high school students were tested. Thus, approximately one
in every three high school studentswastested and onein every four junior high school students was tested.

The New Choices Director described the collection of band members urine samplesin the following
manner. Students were caled out of band class by grade level and taken to the high school gymnasium.
Each student proceeded to atable staffed by the New Choices Director, presented the consent form,
compl eted paper work rel ated to the testing, and received acontainer in which the student wasto provide
aurinesample. A New Choicesmonitor then escorted the student to anearby rest room. Onceinsidethe
rest room, the student entered abathroom stall whilethe New Choices monitor stood outside of the stall.
After the student urinated in the container, the monitor escorted the student back to the New Choices
Director's table where the student sealed and returned the container. The New Choices Director then
checked the temperature of the sample and applied alabel to the container. To prevent the possibility of
sampl e tampering, the water to the rest room was cut-off and blue dye was placed in the toilet bowls. In
addition, students were required to empty their pockets prior to proceeding to the rest room.

Whilethetria court found that no student complained about the procedure, one student was unableto
produceasample. Theband director testified that the student “tried five, Six, seventimes,” "every night after
school," but could not urinate into the container because "he was embarrassed to do so."

After New Choices collected the students urine samples, the agency forwarded them to alaboratory for
testing. Thelaboratory tested samplesfor illicit drugs, including marijuana, cocaine, opiates, barbiturates,
amphetamines, and phencyclidine. The laboratory did not test the samples for alcohal.

Upon receiving the resultsfrom the laboratory, New Choices delivered a sealed report to the Ditrict's



adminigtrative office. The Digtrict's superintendent then transmitted the report to the respective school's
principa, who kept it inasecurelocation. The principa subsequently informed the coach or extracurricular
activity sponsor about any positive results. No other persons had access to the testing results.

Lopez, who at the time he brought the action was a seventeen-year-old senior at Trinidad High Schoal,
was enrolled in two band classes for which he received both credit and grades and participated in the
Trinidad High School marching band. Asthetria court found, Lopez had been amember of the marching
band since 1993 and was a gifted musician who played the baritone trombone, the piano, and the guitar.
Lopez testified at thetrial that he planned to pursue amusic mgor in college and wanted to be acomposer
or enter into education.

After Lopez received the consent form in the beginning of the 1997 school year, he consulted with his
parents and decided not to sign theform. Lopez testified that by not signing the form, he recognized that
he"could belosing scholarship money, or experience that [he] need[ed]." However, heindicated that he
waswilling to takethat risk ""becauseit'swhat this country wasfounded on, our rights' and that in hisview,
the drug testing program was "constitutionally wrong."

Before discussing the congtitutionality of the Policy, it isnecessary to be clear about what thiscaseis not
about. Although Lopez challenges the Policy as awhole on vagueness grounds, an argument which we
address below, he doesnot challenge the part of the Policy that dlows school officidsto administer adrug
test to a student based on reasonable suspicion that the student is under the influence of illicit drugs.

Rather, he chalenges the supicionlesstesting allowed under the Policy. Consequently, it isunnecessary to
revisit our decisionin Peoplev. P.E.A. , 754 P.2d 382 (Colo. 1988), where we considered the Fourth
Amendment limitations on searches based on schoal officids reasonable suspicionsthat astudent violated
thelaw or aschool rule. See P.E.A. , 754 P.2d at 386-90 (applying New Jersey v. T.L.O. , 469 U.S. 325
(1985), and holding that the schooal officias search of the defendant's car in that case was constitutional ).

This case a0 does not require areexamination of our prior opinion in University of Colorado v. Derdeyn
, 863 P.2d 929 (Colo. 1993). In Derdeyn , we considered a challenge to the University of Colorado's
random, suspicionless urindyss drug-testing of intercollegiate student athletes attending the university. In
andyzing whether the university's drug testing policy violated the Fourth Amendment to the United States
Condtitution and article 11, section 7, of the Colorado Constitution, we distinguished college sudentsfrom
high school students. See Derdeyn , 863 P.2d at 938-39. We found the case law related to high school
student athletes of "only margina relevance" and instead followed caselaw involving searches of adultsin
thework place. Id. at 939. Thus, given that our analysisin Derdeyn centered around thetesting of college
sudents, we do not find it necessary to revist our holding in Derdeyn that the university's drug testing policy
was unconstitutional.



Preiminarily, weaddresstwo thresholdissues. Firgt, the Digtrict's suspicionlessdrug testing must congtitute
a"search" within the meaning of the Fourth Amendment in order to trigger the protections of that
amendment. Second, because L opez isno longer astudent at Trinidad High School, we must consider
whether or not we should decline to review this case because it is moot.

A.

InT.L.O., the Supreme Court explained that it is now beyond dispute that the Fourth Amendment, as
applied to the states by virtue of the Fourteenth Amendment, prohibits unreasonable searches by state
officers. See T.L.O. , 469 U.S. at 334. Equally well settled is the proposition that the Fourteenth
Amendment protectsthe rights of sudents againgt encroachment by public school officids, including boards
of education. Seeid. Thus, the Fourth Amendment's prohi bition against unreasonabl e searches and seizures
applies to searches undertaken by public school officials. Seeid. at 336-37.

State-compedlled collection and testing of urine congtitutes a"search’" subject to the demands of the Fourth
Amendment. SeeVernoniaSch. Dig. 47Jv. Acton, 515 U.S. 646, 652 (1995) (explaining that the Fourth
Amendment gppliesto aschoal digtrict'sdrug-testing program involving urinecollection and andyss). See
also Nationa Treasury EmployeesUnionv. Von Raab, 489 U.S. 656, 665 (1989) (explaining that "urine
tests are searches [and] it follows that the Custom Service's drug-testing program must meet the
reasonabl enessrequirement of the Fourth Amendment”); Skinner v. Railway Labor Executives Assn, 439
U.S.602, 617 (1989) (explaining that "[b]ecauseitisclear that the collection and testing of urineintrudes
upon expectationsof privacy that society haslong recognized asreasonable, the Federa Courtsof Apped's
have concluded unanimousdly, and we agree, that these intrusions must be deemed searches under the
Fourth Amendment").

Inthiscase, the Policy requires mandatory collection and testing of students urine. The Policy was enacted
and implemented by public school officids. Consequently, the urindlysis drug testing undertaken pursuant
to the Policy is a search for Fourth Amendment purposes.

B.

The District arguesin its opening brief that the case now before usis moot. According to the District,
because L opez recently graduated from high school, heis beyond the reach of the Policy. Sinceno other
student isbeforethis court chalenging the condtitutiondity of the Policy, the Didtrict assertsthat thereisno
longer alive controversy inthiscase. Additionaly, the Digtrict arguesthat we should not gpply the" capable
of repetition but evading review" exception to the mootness doctrine because younger studentswill have
sufficient timeto litigate fully a constitutional challenge to the Policy.

Ordinarily, acourt invokesitsjudicia power only when an actual controversy exists between adverse
parties. SeelnreTomlinson, 851 P.2d 170, 173 (Colo. 1993). An issue becomes moot when therelief
granted by the court would not have a practical effect upon an existing controversy. See Brown v.
Colorado Dep't of Corrections, 915 P.2d 1312, 1313 (Colo. 1996). When an issue is moot, a court
normally refrains from addressing it. Seeid.



The mootness doctrine, however, does not dways close the door to judicia review. We have stated that
there are two exceptions to the mootness doctrine. See Board of Chiropractic Exam'rsv. Sjernholm , 935
P.2d 959, 971 (Colo. 1997). First, we may resolve what is an otherwise moot case when the issue
involved isonethat is capable of repetition yet evading review. Seeid. ; seedso Roev. Wade, 410 U.S.
113, 125 (1973). Second, we may decide amoot case involving issues of great public importance or
recurring constitutional violations. See Board of Chiropractic Exam'rs, 935 P.2d at 971.

Inour view, both exceptionsapply inthiscase. First, werg ect the Ditrict'sargument that the " capabl e of
repetition yet evading review" exception does not apply because younger studentsin the District would
have sufficient timeto litigate fully the congtitutiondity of the Policy prior to graduating from the Didtrict.
Were weto accept that argument, we would preclude students approaching the end of their educationin
the Digtrict from chalenging the Policy. Consequently, those students would be forced to rely on the hope
that ayounger student and hisor her parentswould initiate acase against the Digtrict. Wewill not require
Lopez (and students smilarly situated) to depend on other sudentsto assert aviolation of the Condtitution
simply because it is not possible for Lopez to litigate a case through the appellate process prior to
graduating from the District.

Second, we consider the potentia invasion of students constitutiona rightsto be amatter of great public
importance. Thefact that Lopez no longer fallswithin the purview of the Policy doesnot diminishthis
conclusion. Although Lopez nolonger hasto submit to the mandated urinalysis, dl other students currently
wishingto participate in extracurricular activitiesin the District must do so. Thus, it isgppropriate for usto
review Lopez'scongtitutiona chalengestothe Policy, notwithstanding thefact that heisnolonger astudent
in the District.

V.

Lopezfirst arguesthat thetria court abused itsdiscretioninfinding that the Digtrict had a" serious, growing,
and immediate drug problem.” Lopez specifically challenges the Intitute's report and the trial court's
reliance on that report when it made its finding regarding the District's drug problem.

We review thetria court's findings concerning the level of drug abusein the District under aclearly
erroneous standard. Colorado Rule of Civil Procedure 52 providesin relevant part:

Indl actionstried upon the factswithout ajury or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon.. . . . Findings of fact shall not be set aside
unless clearly erroneous. . . .

C.R.C.P.52. In Ornelas v. United States, 517 U.S. 690, 699 (1996), the Supreme Court similarly
explained that while determinations of reasonable suspicion and probable cause under the Fourth
Amendment should be reviewed de novo on appedl, areviewing court should review findings of historica
fact for clear error. Thus, while we review thetrial court's conclusions about the congtitutionality of the
Policy denovo, including itsanalysis concerning the reasonabl eness of the Policy, wereview thetria
court's findings regarding the level of drug abuse in the district under the clearly erroneous standard.



Applying that sandard here, we do not agreewith Lopez that thetrial court erred in finding that the Digtrict
had a serious drug problem. We agree with the tria court that the Institute's report provided credible
evidence of drug usein the Digtrict. Accordingly, we do not find that the trial court's reliance on the
Institute's report was clearly erroneous.

Having concluded that thetrid court's findings concerning the District's drug use problem in generd were
not clearly erroneous, our review of the record indicates that thetria court's order contains two specific
findings of fact that were clearly erroneous and both findings bear on our analysis. First, thetrial court
found:

Theleve of drug useisapproximately the same among the student body generally and participantsin
athleticsand other extracurricular activitiesin particular. Thehighlevel of participationin activities(at least
one-third of thetotal school population) and the high leved of drug uselogicdly support such aconcluson.

Thisfinding hasno basisin the record and is nothing more than speculation. The portion of the Institute's
report concerning drug use was based on overd| drug usein the District and did not quantify drug use by
particular groupings, such asdrug useamong those participating in athletics and/or those participating in
other extracurricular activities. Additiondly, whilethe Didgtrict presented anecdotal testimony fromteachers
and coaches concerning their impressions of drug useinthe Didtrict, thetria court did not have beforeit
any testimonia evidence, other than testimony from the high school football coach, which dlowed thetrid
court to compare across extracurricular groups the percent of students abusing drugs generaly or the
percent of students using particular types of drugs. Thus, we do not accept thetria court's findingsthat the
level of drug use in the Digtrict generally was the same as the level of drug use across extracurricular
activities. Without adiscrete study focused on aparticular subset of the entire student body, no conclusion
can be drawn about the rate of drug use in that subset. The rate may be higher, lower, or the same asthe
rate for the student body as awhole.

Second, initsfindings of fact, thetrial court stated the following:

All studentsinthe junior high school and the high school are required to attend physical education
classes. In connection with these classes, the students dress, undress, and shower in commund facilities
on adaily basis.

The only evidence in the record concerning physical education in the high school came from aphysical
education teacher and L opez himself. The physical education teacher testified that studentsin the high
school are required to take only oneyear of physical education whilein high school and are not required
to shower. Lopez explained that the high school studentsenrolled in physical education are not required
to undress completely and that they are not required to shower. Asfor junior high students, thejunior high
principal stated, " [ S]Jome students have to take showers and some students have a problem with that so
we have them meet with a counsel or. Sometimes, we make arrangements for them to comein earlier to
dressor later after thekids until they are comfortablein showering with them." (Emphasisadded.) Thus,
based on areview of the record, we conclude that thetrial court's findings on the type of undressing and
showering that occursin the District during physical education are clearly erroneous and we reject them.



See C.R.C.P. 52; Arapahoe County Bd. of Equalization v. Podoll , 935 P.2d 14, 18 (Colo. 1997)
("Ordinarily, wewill defer to the digtrict court'sfindings of fact unlessthey areclearly erroneous and not
supported by the record.").

Thus, for purposes of this opinion, the evidence shows aserious drug problem in the general sudent body.
However, other than anecdotal information about the footbal team, there is no relevant information about
drug usage among students who participate in extracurricular activities. Also, thereis no evidence of
diminished expectations of privacy among the student body at large based on participation in physica
education classes.

V.
Lopez argues that the Policy is unconstitutionally vague.

The essence of hisvagueness argument isthat the Policy refersto "extracurricular in the caption of the
Policy, whilethe remainder of the Policy refersonly to athletes and cheerleaders. He also assertsthat the
Policy isdeficient becauseit does not addresswhich drugsthetest isdesigned to detect, but rather, leaves
that decision up to the District's business manager and a New Choices representative.

Dueprocessrequiresthat "lawsgivethe person of ordinary intelligence areasonabl e opportunity to know
what is prohibited, so that he may act accordingly.” Village of Hoffman Estatesv. Flipside, Hoffman
Estates, Inc. , 455 U.S. 489, 498 (1982) (quoting Grayned v. City of Rockford , 408 U.S. 104, 108-09
(21972)). In our view, "extracurricular" isnot avague term and it is clear that students participating in
extracurricular activitiesareincluded within the Policy. Moreover, the consent form which studentstook
home and which was referenced in the Policy explicitly satesthat students participating in extracurricular
activitiesmust submit to drug testing and that the substancestested arethose consideredillega or controlled
by the Food and Drug Administration. The drugs actually screened by the test fell within the parameters
indicated by the Policy. Accordingly, we do not agree with L opez that the Policy was unconstitutional ly
vague.

VI.
A.

Beforedirectly addressing Lopez's argumentsthat the Policy givesrise to an unconstitutiona search, we
first analyze the actual scope of the Policy. Trinidad High School offers two e ective band classes, a
brass/percussion classand awoodwindsclass. Both of these classesarefor-credit classesand are graded.
A student enrolling in either or both of these classesisrequiredto participate in the marching band and a
student's grade depends in part on the student's performance in the marching band. Conversdly, in order
to participatein the marching band, astudent must enroll in one or both of the band classes. In other words,
two for-credit classesthat are part of theregular curriculum of course offeringsareinextricably linked to
the"extracurricular” activity of marching band. Properly viewed, thereare two aspectsto thisconnection.
Firg, inorder to take afor-credit class, for which the student will receive both credit and a permanent | etter



grade, the student must participate in the marching band. The record reflects that the consequence of
enrollinginaclassandfailing to participatein themarching band is severe: the student will receiveafailing
grade. Second, in order to participatein the marching band, the student must also take thefor-credit class.
Thus, while a cursory reading of the Policy indicates that it reaches only those students who are
participating in voluntary extracurricular activities, therea scope of the Policy isnot so limited. Under the
Policy, sudentswho are enrolled in aregular class must provide aurine samplefor drug testing. With this
more accurate understanding of the Policy in mind, we now consider whether or not the Policy can
withstand constitutional scrutiny.

B.

InVernonia, the Supreme Court established theframework for analyzing the congtitutional ity of apublic
school digtrict's drug testing program similar to the one we consider here. See Vernonia, 515 U.S. at
654-64. Thedrug testing program at issuein V ernoniaauthori zed random urinalysi sdrug testing of students
who participated in that school district's athletics programs (the Vernonia policy). Seeid. at 650.

In considering the congtitutiondity of theVVernoniapolicy, the Supreme Court first reviewed the problem
of drug abuse in the V ernonia school s and among the student athletes. Seeid. at 648-50. The Supreme
Court explained that "[n]ot only were athl etesincluded among the drug users but, asthe District Court
found, athletes were the leaders of the drug culture.” Id. at 649. The Vernonia School District's
administratorswere particularly concerned about the risk of sports-related injuriesdueto drug use. See
id. The Supreme Court also noted thetrial court's findings that a large segment of the student body,
particularly thoseinvolved in athletics, wasin astate of rebellion, which coincided with the school staff's
observations of drug use and glamorization of drug use. Seeid.

Next, the Supreme Court reviewed the purpose and scope of the Vernoniapolicy. Seeid. at 650-51. The
expressed purposes of the Vernonia School Board in adopting the Vernoniapolicy wereto prevent sudent
athletes from using drugs, to protect their health and safety, and to provide drug users with assistance
programs. Under the Vernoniapolicy, studentswishing to play sportsweretested at thebeginning of the
season for their sport. In addition, ten percent of the student athletes were randomly selected for weekly
testing.

After concludingthat thedrug testing at issuein Vernoniafel withinits"specia needs' Fourth Amendment
jurisorudence, the Supreme Court gpplied athree factor test. Seeid. at 653-64. First, the Court consdered
"the nature of the privacy interest upon which the search here at issueintrudes.” Id. at 654. Second, the
Court looked a "the character of theintrusion that is complained of." Id. at 658. Third, the Court assessed
"the nature and immediacy of the governmental concern at issue here, and the efficacy of the meansfor
meeting it." Id. at 660. We discuss below each of these factors as they apply in this case.

1. Nature of the Privacy Interest

The Vernonia Court explained that, while " children assuredly do not 'shed their condtitutional rights. . . at
theschoolhousegate,” Vernonia, 515 U.S. at 655-56 (quoting Tinker v. DesMoines Indep. Community



Sch. Digt. , 393 U.S. 503, 506 (1969)) (omission in Vernonia), the Fourth Amendment rights are different
in public schoolsfrom elsewhere. Seeid. at 656. At the outset, the Supreme Court emphasi zed that the
State's power over school childrenis custodia and tutelary in nature. See id. Noting that students are
routinely required to have physical examinationsand vaccinations, the Court next explained that students
within the school environment have alesser expectation of privacy than members of the population
generdly. See id. at 656-67. The Court then turned specifically to the student athletes privacy
expectations, explaining that athletes have an even lesser expectation of privacy for two reasons. Firg, the
Court highlighted that "[I]egitimate privacy expectationsareeven lesswithregard to student athletes.” 1d.
at 657. On thispoint, the Court observed that "[s|chool sportsare not for the bashful" asthey "require
'suiting up' before each practice or event, and showering and changing afterwards.” 1d. Second, the Court
explained that "[b]y choosing to 'go out for the team,’ they voluntarily subject themselvesto adegree of
regulation even higher than that imposed on sudentsgeneraly.” 1d. Accordingly, " studentswho voluntarily
participatein school athletics have reason to expect intrusions upon norma rightsand privileges, including

privacy." 1d.

In discussing the students' expectations of privacy, thetrial court in this case concluded that the privacy
interests at stake for students affected by the Policy were the same asthosein Vernonia. Thetria court
explained:

The School Didtrict exercises substantia authority over student conduct in furtherance of itsrecognized
cugtodia and tutdary role. Conduct in the school environment is highly regulated. All students are subject
to acomprehensive Code of Conduct governing their behavior. Some student athletesare al so subject to
more stringent regul ations asteam members. All students also have areduced expectation of personal
privacy, not just student athletes. All students participatein " communal undress' intherequired physical
education classes.

After analyzing the Policy and therecord, however, it becomes abundantly clear that the latter two points
concerning student athletes which the Supreme Court emphasized in Vernoniado not apply to members
of themarching band. Wethereforedo not agree with thetria court that this caseisindistinguishable from
Vernoniain terms of the privacy interests affected by the Policy.

First, one can hardly argue that the marching band is"not for the bashful.” Vernonia, 515 U.S. at 657.
Although band memberswear uniforms, they do not undergo the type of public undressng and communal
showersrequired of student athletes. Whilethetria court stated that al students undergo "communal
undress," therecordindicatesaquditatively different typeof undressing from thecommunal undressngthe
Supreme Court described in Vernonia. Aswe previously explained, Lopez testified that high school
students taking physical education are not required to undress completely. Lopez and the high school
physica education teacher both testified that students enrolled in physical education do not haveto shower.
Additionaly, high school studentsare only required to take one year of physica education classand Lopez
testified that he only took physical education for three semestersin high school. Thus, al studentsin the
Didtrict are not required to enroll in physical education every school year. And, for those who do enrall,
they do not undergo the same type of communal undressing and showering that the Supreme Court
described in Vernonia. Additiondly, thejunior high school makes specid arrangementsfor those students



who are not comfortable showering after physical education classes.

Second, the Trinidad testing program is not limited to students voluntarily choosing to participate in an
athletic activity. Asdiscussed, sudentswho take afor-credit instrumental music class offered by the school
will be subjected to drug-testing. In our view, the type of voluntariness to which the Vernonia Court
referred does not apply to students who want to enroll in afor-credit classthat is part of the school's
curriculum.

Thetrid court falled to acknowledge these distinctionsin concluding that V ernonia dictates upholding the
Policy. While we recognize that studentsin the public school system have lesser expectations of privacy
than adultsin thegeneral population, we view the absence of voluntarinessand the qualitatively different
typeof undressing in thiscaseassignificant. SeeVernonia, 515 U.S. at 666 (Ginsburg, J., concurring)
(explaining that the Supreme Court reserves the question on whether a school district could impose
mandatory testing on al students and noting that " [t]he Court constantly observesthat the School Digtrict's
drug-testing policy appliesonly to studentswho voluntarily participateininterscholagtic athletics'); seed so
4 WayneR. LaFave, Search and Seizure 8 10.11(b), at 821 (3d ed. 1996) (explaining that the Vernonia
Court "deemed important” the student athletes lower legitimate expectations of privacy and the
voluntarinessof athletic participation). Wethus conclude that the studentstested here had higher privacy
expectations than the studentsin Vernonia.

2. Character of the Intrusion

Thetrid court, amilar to the Vernoniaopinion, likened the mandated urinalysstesting in this caseto every
day use of therest room. Thetria court stated:

Moreover, the conditions during the taking of the urine sample are indistinguishable from the ordinary
use of the school restrooms. The Court concludesthat, asin Vernonia, the persona privacy interest
allegedly affected in gathering the urine samples from studentsis "negligble.”

(Citation omitted.)

We question the trial court's conclusion that the ordinary use of the school's rest rooms was
indistinguishable from the drug testing that took place here. Ordinarily, astudent has some choice about
when to use the rest room and when to urinate. The fact that one student was not able to urinate after
severd attempts because he wastoo embarrassed underscoresthispoint. Ordinarily, astudent does not
have an officia monitor, a person whose sole purpose isto prevent astudent from altering the student's
urinesample, listening to (and perhapswatching from behind) the student urinating. Ordinarily, astudent
does not have to urinate into a container and present his or her urine sample to a school district
representativefor temperature assessment, labeling, and preparation for analysis. Ordinarily, astudent
urinates Ssmply becausethe body requiresit, not because aschool district insststhat the student provide
aurine sample on demand in order for the school digtrict to searchit for the presence of drugs. Although
we have difficulty understanding the equation of the testing here with every day use of therest room, we
will assume that the analysis set forth in Vernonia dictates that we treat the intrusion here as negligible.



3. Governmental Concern and Efficacy of Means

Initsorder, thetria court explained the nature of the school didtrict'sinterest in combating thedrug problem
in the District. Thetrial court explained:

Itisbeyond argument that the School Didtrict'sinterest in maintaining asafe school environment, free
of crimind activity, and in protecting itsstudents from the subgtantia dangersof illegd drug useisextremey
significant, even compdl ling. Theevidenceclearly demonstratesthat aseriousdrug-use problemexistsin
the Trinidad Schooals, that it has resulted in adramatic increasein mgjor disciplinary problems, and that
ordinary methods, such as drug education, have been ineffectual.

(Citation omitted.)

We agree that the nature of the Board's and the District's concern "is important -- indeed perhaps
compdlling." Vernonia, 515 U.S. a 661. Our main disagreement with thetria court'sanalysis, however,
liesnot initsemphasison the District's drug problem, but in how thetria court treated the efficacy of the
Board's chosen means for addressing that problem. The trial court stated:

The decision to addressthis problem by the drug testing procedure set forth in Policy 5541.1 wasa so
reasonable. Plaintiff takesissue with the Board's sdection of participantsin extracurricular activitiesfor drug
testing because the evidence does not establish that studentsinthese groups had agreater incidence of drug
use than the student body as awhole. The relevance of thisargument is slight.

We disagree with the trial court's conclusion.

In congdering the efficacy of the Policy, thetria court failed to give proper weight to threeimportant facts.
1) that the Policy swept withinitsreach studentswho were enrolled infor-credit, instrumenta music classes
and participated in the marching band, 2) that the Policy included student groups that were not
demonstrated to have contributed to the drug problem in the District, and 3) that there was no
demonstrated risk of immediate physical harm to members of the marching band.

Unlikethe Vernoniapalicy, the Policy included dl studentsparticipating inal extracurricular activities, as
well asstudentswho want to enroll in afor-credit class. Thereisno evidencein therecord to suggest that
marching band membersarelike"school athletes, wheretherisk of immediate physica harm to thedrug
user or those with whom heisplaying hissport is particularly high." Vernonia, 515 U.S. at 662. Indeed,
the band director testified that during his twenty-three years as the band director, there had never been a
drug-related injury to astudent participating in the marching band. Nor isthere evidence to suggest thet the
drug problem exigting inthe Didtrict was "largely fueled by the 'role modd® effect” of the sudentswho fell
within the Policy's purview. 1d. at 663. To the contrary, the marching band director stated that he had never
had a problem with drug useinterfering with marching band members performances and there had been
no increase in drug use among marching band membersin the three years preceding this case. The band
director described the marching band members as "better quality kids in the school,” meaning
"well-behaved,” and that they treated their fellow students with respect. As noted, a school board member



who supported the Policy similarly explained that band members and students participating in
extracurricular activities had better discipline records and performed better academically than did students
in the general population. In our view, simply being a role model by virtue of participation in an
extracurricular activity isinsufficient to support a conclusion that the school's mandated drug testing
program was reasonable. See Chandler v. Miller,  U.S. | 117 S. Ct. 1295, 1304 (1997) ("'Indeed,
if aneed of the'set agood exampl€e' genre were sufficient to overwhelm aFourth Amendment objection,
then the care this Court took to explain why the needsin Skinner , Von Raab , and Vernoniaranked as
‘special’ wasted many words in entirely unnecessary, perhaps even misleading, elaborations.”).

The large number of students who were tested in this case raises an additional concern under the
reasonablenessinquiry. We acknowledge that studentswho participate in extracurricular activitiesthat are
strictly independent of aschool'soffered curriculum (unlike the marching band) do so on atechnically
volunteer basis. However, theredlity for many students who wish to pursue post-secondary educational
training and/or professiona vocationsrequiring experience garnered only by participating in extracurricular
activitiesisthat they must engagein such activities. Lopez himsdf isthe quintessential example. Additiondly,
involvement in aschool'sextracurricular offeringsisavita adjunct to the educationa experience. See Todd
V. Rush County Schs. , No. 97-2548, 1998 WL 122190, at *1-3 (7th Cir. Mar. 19, 1998) (Ripple, J.,
dissenting from denid of rehearing) ("Exclusion of ahigh school student from al extracurricular activities
deprivesthat student of agreat deal of what the modern American high school hasto offer in terms of
academic and personal devel opment.™). Being subjected to thistype of search aspart and parcel to that
experience should give us pause before we accept wholesal e the notion that drug abuse in the general
student popul ation requires such testing.

VII.

Based on our andysisof dl of these factors, we conclude that the Policy is not reasonable and thus cannot
stand under the United States Congtitution. First, the nature of the privacy interest invaded was different
fromthat of the student athl etes described by the VVernonia Court. The absencein thiscase of both true
voluntarinessand thetype of communal undressing that occurred among the student athletesin VVernonia
issgnificant. Second, while the Didtrict established that it has adrug abuse problem, the means chosen to
ded with that problem weretoo broad. The Policy'sactua scope extended vastly beyond the policy uphed
inVernonia. ThePolicy swept withinitsreach studentsparticipating in an extracurricular activity whowere
not demonstrated to play arole in promoting drugs and for whom there was no demonstrated risk of
physica injury. The Policy aso effectively included students enrolled in afor-credit class offered by the
Digtrict. Even accepting thetrial court's reasoning that the invasion of the students privacy interestswas
negligible, wefind these other digtinctions between this case and Vernoniato be dispositive. Accordingly,
having considered together the threefactors announced by the V ernonia Court, we hold that the Policy is
unconstitutional. We therefore reverse the trial court's order and remand the caseto the trial court for
further proceedings consistent with this opinion.

JUSTICE SCOTT dissents, and CHIEF JUSTICE VOLLACK joinsin the dissent.

JUSTICE SCOTT dissenting:



The Trinidad School District No. 1 Board of Education (Board) was confronted with a" serious, growing,
and immediate drug problem.” A two-year study revealed that "informational programs,” the DARE
Program, and hedth classlectures"were not effectively addressing the problem.” A survey reveded that
63% of dl studentsin the e eventh grade and 44% of al studentsin grades six through twelve had used an
illicit drug, that cocaine use was twice the national average among seniors, and that "frequent drug use"
among eighth grade students exceeded other schools by 400%.

In response, the Board adopted a suspicionlessdrug-testing policy (Policy) including studentsin the high
school marching band (Band). The Board reasoned that it could impose the Policy upon membersof the
Band, avoluntary activity that included participation in two for-credit, elective music classes only opento
Band members. However, the Board reasoned without taking into account the constitutiona significance
themgjority places upon the award of academic credit and, hence, itsimpact upon astudent's reasonable
expectation of privacy.

Because, in my view, theschool Board acted "in furtherance of the government'sresponsbilities, under a
public school system, as guardian and tutor of children entrusted to itscare” and "the searchisonethat a
reasonableguardian and tutor might undertake," while perhgpsnot the"least intrusive," VernoniaSch. Digt.
47Jv. Acton, 515 U.S. 646, 665(1995), | respectfully dissent.

, too, am at alossto identify the role academic credit playsin our Fourth Amendment jurisprudence.
Based on my reading of Vernonia, | cannot join aholding that recogni zes enhanced expectations of privacy
based on the award of academic credit done. | find thisespecidly true because the e ective academic credit
isawarded for participation in avoluntary activity and smilar academic indruction isavailablefor thosewho
do not participate in the marching band.

The Fourth Amendment to the United States Congtitution protects " [t]he right of the peopleto be secure
intheir persons, houses, papersand effects against unreasonable searchesand seizures. . . ." U.S. Congt.
amend IV. Inlikeregard, the Colorado Condtitution provides. " The people shdl be securein their persons,
houses and effects, from unreasonable searches. . . ." Colo. Congt. art. 2, 8 7. While| find voluntariness
to beimportant here, | do not agree with the mgjority's reading that finds license to draw digtinctionsin
privacy interests based upon whether the activity in questionispart of the academic curriculum--whether
or not the activity is an elective as opposed to a required course.

Based upon the record in this case, then, | would hold that the Policy adopted by the Trinidad School

Didtrict isconsistent with our state and federal constitutions. | am not persuaded by the mgjority that a
condtitutionaly sgnificant ditinction exists between voluntary participationin an activity that isnot required,
here marching band, but includes attending an eective for-credit music class so asto result in an "absence
of voluntariness,” maj. op. at 33. Nor do | believe that the "qualitatively different type of [communal]

undress' combined with the Band rules and regulations is congtitutiondly "significant,” id. , a least not to
cause aresult contrary to Vernonia. Moreover, upon my reading of the record, | can find no basisfor
rgjecting thefactud findings of thetrid court and disagree with the mgority's substitution of itsown findings
for those of thetria court. Instead, | would leave credibility determinationsto thetria judge. Therefore,
unlike the mgjority, upon finding support in the record for thetrial court'sfindings, | believe our legal



reasoning must be limited on review to those facts considered by the trial judge.

Findly, whilel concedethe questions before usare not easy to resolve, | can see no distinction of legal
significanceto be drawn because astudent engaged in Band asan extracurricular or co-curricular activity
alsoisawarded academic credit for their participation. The portion of the Policy under review impacts 73
students, or lessthan 15% of the student body, who voluntarily participate; it doesnot impose routine drug
testing on al students required to attend school. Accordingly, | would affirm the ruling of the Las Animas
County District Court upholding the Policy's validity.

l.
A.

Whilethemgority'srecitation of thestandard of review iscorrect, that is, that atria court'sfindings cannot
bereversed unless"clearly erroneous,” mg. op. a 19, inmy view, testimony intherecordis sufficient to
support the tria court's findings. The majority combs through the record and testimony of witnesses,
extracting selected portions of testimony to support itsown conclusionsof fact. Inthat manner, however,
the mgjority, sitting as an appellate court, fails to grant appropriate deference to the credibility
determinations and inferences drawn by thetria court to reach itsfindings. Unlessthetrid court'sfindings
areclearly erroneous, and they are not, our precedent dictatesthat atrial court'sfindings should not be
disturbed on appesal. See Arapahoe County Bd. of Equalization v. Podall , 935 P.2d 14, 18 (Colo. 1997)
("Ordinarily, wewill defer to the digtrict court'sfindings of fact unlessthey areclearly erroneous and not
supported by the record."); see also maj. op. at 23 (citation omitted).

For studentswho chooseto participate in the Band, the high school offerstwo elective music classesfor
credit which are taught by the band director, Duane Zanotelli. Zanotelli teachessix music classes. Students
arerequired to enrall in at least one of two classes to become members of the Band and only studentswho
participatein the Band may enroll in either of thetwo classes. Thus, every member of theBandisasoa
sudent in at least one of Six music classestaught by Zanotelli. While | do not read the mgority opinion to
state otherwi se, therecord emphatically indicatesthat studentswho do not wish to participateinthe Band
can take one or more of four other music classes taught by Zanotelli.

Although other music classes were available to him, Carlos Lopez registered for the band classes and
refused to consent to pre-parti cipation drug testing as required by the Policy. Cong stent with the Board's
Policy, the high school suspended Lopez from the marching band. However, at no time was L opez
prevented from enrolling in any of the other music classesthat were taught by the same school teacher, the
band director, and that woul d facilitate hisgraduation from high school and complete hishigh school music
training.

Thetria court found that at the time the Policy was adopted, the Trinidad schools were confronted with
a"serious, growing, and immediate drug problem.” Based on that finding, thetria court ruled that
application of the Board's Policy to L opez, who voluntarily registered for the Band for-credit classesand
not the other elective for-credit music classes, would not constitute an unreasonable search.



Thetria court found, based on the testimony of the football coach and the band director, that the level of
drug use was about the same among Band members, athletes, and participantsin other extracurricular
activitiesasin the sudent body asawhole. L opez presented no evidence suggesting that drug useamong
band membersdiffered fromtherest of the student body. Inlight of thefindingsof the survey indicating that
drug use was pervasive among students and the anecdotal accounts of the school district'switnesses, and
in the absence of contrary evidence of any kind, thetria court was entitled to draw the entirely reasonable
inference that band members are gpproximately aslikely to use drugs as other students. See Associates
of San Lazarov. San Lazaro Park Properties, 864 P.2d 111, 115 (Colo. 1993); Peoplein Interest of
M.S.H., 656 P.2d 1294, 1297 (Colo. 1983); DominionIns. Co. Ltd. v. Hart , 178 Colo. 451, 454, 498
P.2d 1138, 1140 (1972).

Likewise, thetria court'sfindingson theintrusiveness of the drug testing were supported by permissible
inferencesfromtherecord, and themgority errsby drawingitsown different set of inferences. Specificdly,
the mgjority recitesthe band director'stestimony to the effect that one student was unableto producea
urine sampl e because "he was embarrassed to do s0." Mg. op. a 12. Thetria court, however, made no
such finding.

The mgjority's assessment of the differencesin the legitimate privacy expectations of athletes and band
membersissimilarly grounded, at least in part, on factual inferences not drawn by thetria court and not
compelled by therecord. The mgority statesthat students enrolled in mandatory physica educetion classes
arenot required to shower together, so thetrid court'sfindings on thisissue are clearly erroneous. See mg.
op. at 22. While communal showers may not be formally required, the record supportsthetrial court's
finding that, asapractica matter, studentsin physical education classes undressand shower together "on
adaily basis." Moreover, the record does not support the mgjority's assumption that studentsinvolvedin
extracurricular athleticsare required to shower after finishing their activities any more than band members.

B.

The magjority takesgreat care to attempt to limit its holding today "to the marching band.” Mg. op. & 6.
Nonetheless, the mgjority relies upon facts dependent upon the reach of the entire Policy with respect to
athletes and students engaged in extracurricular activities.

For example, if themgority's "hold[ing], under thefacts of thiscase” isthat "the policy isuncongtitutiona
with respect to the marching band,” then it isunclear why the reach of the Policy asto "[a]ll students
participating inthefall high school activities of volleybal, footbal, golf, [and] cheerleading,” or thefact a
total of "181 out of approximately 500 high school students were tested and 90 out of 333 junior high
school studentsweretested,” maj. op. at 10, ismaterid to the mgority'sreasoning. Instead, it seems, a
lower number--that is, 73--or the number involved in Band (or lessthan fifteen percent) ismore relevant
tothemgority'sandyss. Thus, thefact that "onein every three high school students’ and "onein every four
junior high school studentswastested,” mgj. op. a 10, should beirrdevant here. Unlike the mgority, | find
support in the record for the tria court's findings.

Insum, | sharethe mgjority's understanding that our review of thetrial court'sfactual determinationsis



limited to determining whether the findings are clearly erroneous. See mq). op. at 23; seedso Podall , 935
P.2d at 18. Based on my reading of the record, however, the mgority failsto give sufficient deferenceto
thetria court'sfindings of fact under this standard of review. Thus, facts not found by thetria court are
subtly used to alter the legal outcome of the admittedly close legal questionsin this case.

The Fourth Amendment to the United States Congtitution guaranteestheright to befree from unreasonable
searches conducted by the government. See Univ. of Colo. v. Derdeyn, 863 P.2d 929, 936 (Colo. 1993).
| agree with the mgority's conclusion that the collection and testing of urine samplesfor the purpose of
detectingillegd drugsisasearch within themeaning of the Fourth Amendment. Seemg. op. at 15; Skinner
v. Railway Labor Executives Assn, 489 U.S. 602, 617 (1989); Peoplev. Williams, 192 Colo. 249,
257-59, 557 P.2d 399, 405-07 (1976). Accordingly, any school drug testing policy must pass muster
under the Fourth Amendment, because students do not "shed their constitutional rights.. . . at the
schoolhouse gate." Tinker v. Des Moines Indep. Comm. Sch. Dist. , 393 U.S. 503, 506 (1969). The
policy also must be consistent with the privacy guaranteesby Art. |1, 8 7 of our state constitution. See
Derdeyn, 863 P.2d at 946.

However, the constitutiona rights of studentsin the public schools must be balanced against the unique
demands of the educational environment. See New Jersey v. T.L.O. , 469 U.S. 325, 346 (1985)
(upholding search despite absence of probable cause). Searchesin the public schools, like other searches
not solely intended to servelaw enforcement purposes, are not necessarily unreasonable under the Fourth
Amendment despite the aosence of individuaized suspicion. Therefore, in deciding whether the drug-testing
Policy inthiscaseviolatesthe Fourth Amendment, wemust conduct a" context-specificinquiry, examining
closaly the competing privateand publicinterestsadvanced by theparties.” Chandler v. Miller , 520 U.S.
305, 311 (1997).

In Vernonia School District 47Jv. Acton, 515 U.S. 646 (1995), the United States Supreme Court
conducted such aninquiry inthe context of public school drug testing, upholding arandom urinalysis
requirement for students participating in extracurricular athletics. The drug testing program was adopted
in response to increased drug use. Id. at 649-51.

The Court in Vernoniaused athree-part anaysis to determine whether drug testing in a public school is
permissiblewithout individualized suspicion: (1) thelegitimate privacy expectations of the sudentsinvolved,
(2) the extent of the need for drug testing; and (3) the nature and extent of the intrusion on the students
privacy interestsin light of the drug testing proceduresinvolved. Seeid. at 654-63.

Our task isto apply the standards announced in Vernoniato the drug testing policy adopted by Trinidad
School Didtrict R-1 and applied to Lopez as a member of the Trinidad High School Marching Band. In
doing so, | believe we must compare the findings of thetrial court, unless not supported by the record, to
the evidence before the VVernonia court. The mgjority also notesthat University of Colorado v. Derdeyn
, 863 P.2d 929 (Colo. 1993), where we struck down a program of random drug testing for college
athletes, remainsgood law, and itsfactsilluminate theinquiry into the constitutionality of the program



challenged here.
[1.
A.

While "state-operated schools may not be enclaves of totalitarianism,” Tinker , 393 U.S. at 511, the
expectation of privacy enjoyed by studentsin these schoolsisunquestionably lower thanin the genera
population outside the public education system. Indeed, the public schools are entitled--and even
expected--to exercise adegree of supervision and control over their sudentsthat would be congtitutionaly
unacceptableif exerted over adults outside the schools. See T.L.O. , 469 U.S. at 339-40. Theselimitations
ontheconstitutional rightsof public school studentsare permitted because a public school must havethe
power to impose swift and informal discipline consistent with its custodial duties and to carry out its
educational mission. Seeid.

InVernonia, the student athletescovered by the random drug testing program were found to enjoy an even
lower expectation of privacy than other students. Thisdiminished expectation of privacy wasdueto severa
factors: (1) students participating in athletics are often heavily regulated; (2) communal undressin locker
roomsisamore-or-lessinherent feature of participation in high school athletics; and (3) the useof illicit
drugsincreasestherisk of injurieswhere physica performanceisrequired. These same factors gpply with
equd force here: (1) members of the marching band are subject to Band rules and regulations; (2) band
membersengagein communal undress, dbeit limited; and (3) playing and performing marching formations
whileengaged in band competitionsgivesrisetotherisk of injurieswhere physica performanceisrequired.

However, the Supreme Court'sfinding that athletes have alower expectation of privacy was not based
entirely, or even primarily, on factors unique to athletics. For example, the Vernonia Court noted that
participation in high school sportsisvoluntary, so studentswere not required to expose themselvesto the
possibility of drug testing. Most important of al, though, was the relationship of public schoolsto their
students. The schools stand, if not "in loco parentis’ with respect to minor students, then at leastina
position that givesthem asgnificant degree of responghility for thewefare of the children entrusted to their
care:

The most significant dement inthiscaseis. . . that the[p]olicy was undertaken in furtherance of the
government'srespons bilities, under apublic school system, asguardian and tutor of children entrusted to
itscare. . . . [W]hen the government acts as guardian and tutor the relevant question iswhether the search
isone that a reasonable guardian and tutor might undertake.

Vernonia, 515 U.S. at 665.

Applying these same principlesto students participants in marching band, | conclude that the degree of
privacy enjoyed by members of amarching band at a public high schoal is significantly lower than that
enjoyed by the general public. Moreover, the expectation of privacy islower than for other studentswho
do not voluntarily chooseto participate. At the sametime, and importantly here, the sudentswho signup



for marching band know that they are subject to drug testing.

Themgority notesthat digibility to participatein the Band is conditioned on enrollment in two band classes
offered for credit, making the curricular and extracurricular components of the Band "inextricably linked.”
Maj. op. at 25. Thisfact does not, however, transform the marching band from a voluntary into a
mandatory activity for purposes of the privacy interestsat stake for studentswho chooseto participate.
Indeed, the mg ority cites no authority for the proposition that the privacy interests at stakein an elective
activity turn on whether or not academic credit is offered for participation.

Infact, Trinidad High School offerssevera for-credit music classes. Thus, thetwo dectiveclassesavailable
only to those participating in band were not the only elective music classes offered by the school. Therefore,
any student, including Lopez, could decide not to be tested and till receivefor-credit eectivemusic classes
taught by the same teacher. In my view, therefore, Band participation remained voluntary.

For privacy purposes, | see no reason to distinguish between avoluntary extracurricular activity and an
electiveco-curricular activity. Inboth Situations, participationisoptiond, i.e., studentsare not required to
play inthe marching bandin order to graduate any morethan they arerequired to play on thefootball team.
If the Trinidad school s gave physical education credit to members of thefootball team, theinvasion of
privacy resulting from mandatory drug testing would be no different, and the validity of thetesting program
as applied to athletes would not change. | smply cannot see any principled basis for drawing the line
between co-curricular activities on one hand and entirely extracurricular activities on the other.

Thereasoning inDerdeynisfully consstent with theforegoing analyssof the privacy interestsof high school
sudentsinvolvedinextracurricular activities. Almost al college students, unlike most high school students,
areadults. Assuch, college studentsare not subject to intrusionson their privacy smply by virtueof their
status as students. See Derdeyn , 863 P.2d at 938. In addition, post-secondary schools serve an amost
exclusively educationa --as opposed to custodial--function, and they educate studentswho are presumed
to have reached the necessary degree of intellectua and emotiona maturity to make decisons without the
protectionsand disciplinary powersappropriatein thein loco parentisrelationship found in our public
secondary schools.

Unlikethe evidence presented in Vernonia, the record in this case does not show that athletes or other
students participating in extracurricular activitiesare or werethe"ringleaders' of adrug-using cliqueinthe
public schools. However, theadmitted evidence of a" serious, growing, and immediate drug problem,” was
morethan sufficient for thetrial court, not to mention the Board, to concludethat the drug problem inthe
Trinidad school swas quite serious, both in absol ute terms and by comparison to other school saround the
country.

B.

Asweexplained in Derdeyn, theinterest served by suspicionless drug testing need not be "compelling” in
the sensein which that term is used in some other types of congtitutional casesin order to survive scrutiny
under thestate or federal congtitutions. See Derdeyn, 863 P.2d at 944. Instead, therelevant inquiry isthe



strength of theinterests served compared with " other types of commonly asserted intereststhat have been
held sufficient or insufficient to justify Smilar intrusons.” Id. The extent of the intrusion into the privacy of
the school children tested under Policy 5541.1 seems commensurate with the gravity of the hedth problem
associated with illicit drug use by minors which was facing Trinidad's school officials.

Asthetria court observed, participantsin the marching band were selected for testing because they are
role models for other students, especially younger students. They represent their school in public
performances and competitions, and they wear school uniformswith their school's name at these public
events.

Based on thetestimony presented at trid, thetria court found that the Board's selection of these students
for testing wasreasonablein light of their influence on other students. By showing that role modelswere
drug-free, the Board reasonably concluded, the Policy would set a positive example for all students.

C.

Asnoted previoudy, the nexus between the group tested and the group thought to be encouraging the use
of drugsisnot astight in this case asin Vernonia, where the record showed that the drug problem was
particularly acute among athl etes and that athl etes were at the center of arebellion against the school's
anti-drug efforts. | do not read Vernonia, however, asrequiring evidence that the group tested is precisely
the same asthe group inwhich drug useis heaviest or that the studentstested are the leaders of a concerted
effort to undermine anti-drug policies.

Instead, V ernoniarecognizes that when confronted with a serious drug problem in the school system,
educational officiadsmay take reasonabl e stepsto detect and deter drug use among the students entrusted
to their care. The match between the problem identified and the students subjected to drug testing need not
be perfect, because the school system is not equipped and should not be expected to meet the exacting
standards applicablewhen asearch is conducted for purposes of law enforcement rather than to meet the
"gpecid needs' of the educationa environment. SeeVernonia, 515 U.S. at 653; Griffinv. Wisconsin, 483
U.S. 868, 873 (1987).

Theway the Policy iscarried out and itsrehabilitative and nonpunitive or non-law enforcement purposes
reinforce my view that theintrusion into the privacy rightsof the affected studentsisnot unreasonablein
relation to the interests served by the Policy.

Under Policy 5541.1, the results of any positive test are to be kept confidentia, and the Policy specifically
provides that the results are not to be used for law enforcement purposes or as the basis for punitive
measures by school adminigrators. In Derdeyn, by contrast, university administrators declined to provide
any meaningful assurancethat the results of drug testswould be kept confidential. See Derdeyn, 863 P.2d
at 942.

In addition, the University of Colorado declined to agree that it would not subject athletes to visual
monitoring while they were engaged in the process of providing urine samples. Seeid. at 939. Visua



monitoring was incorporated into an earlier version of the testing program, and the record included
testimony from studentswho found this aspect of the testing offensive. Seeid. at 940 n.22. By contrast,
the studentstested in this case were asked to enter arestroom and produce a urine sample while amember
of the testing company staff stood nearby but did not visually observe the production of the sample.

In view of the evidence before the Board and the trial court that tended to establish the existence of a
serious drug problemin the Trinidad school system, and in light of the circumstances surrounding the
adminigtration of the Policy, | would hold that the Board's Policy at issuein this case was reasonable under
Vernoniaand Derdeyn , even though it was applied to al members of the Band, rather than only to those
students participating in sports. See generally Todd v. Rush County Schs. , 133 F.3d 984 (7th Cir. 1998)
(upholding random drug tests of students in extracurricular activities).

V.

In somerespects, thisisadifficult case. Regardless of how oneresolvesthisdispute, our sensibilitiesare
subjected to the tension between the Board's Policy intended to protect our children and the recognition
of the privacy interest sudents have in being free from unreasonabl e searches, even while atending public
school. Resolution of thisconflict, for each of us, isnot an easy task. Nonetheless, while | appreciate the
ma ority's deference to astudent'sright to be free from the search associated with the Policy, | believethe
privacy right announced in the mg ority opinion must yield to the " specia needs’ that "exist in the public
school context,” as acknowledged by the United States Supreme CourtinVernonia. SeeVernonia, 515
U.S. a 653. However, whilewemust "consider[] . . . the nature of the privacy interest upon which the
search here at issue intrudes,” id. at 654, | believe that two other factors control: (A) The Fourth
Amendment "does not protect al subjective expectations of privacy, but only thosethat society recognizes
as'legitimate," or as reasonable expectations of privacy; and (B) that "[c]entrd . . . to the present caseis
thefact that the subjectsof the Policy are (1) children, who (2) have been committed to the temporary
custody of the State as schoolmaster.” Id. (emphasis added).

While the mgjority agreesthat "the nature of the Board's . . . concern 'isimportant--indeed perhaps
compdling,” mg. op. at 35 (quoting Vernonia, 515 U.S. at 661), thereafter we part ways. The mgjority's
concern that the testing reaches those "who are enrolled in for-credit, instrument music classes' and that
"there was no demondtrated risk of immediate physica harm,” mg. op. at 36, in my view, should give way
to theemergency circumstances confronting the Board: (1) the harm that 63% of €leventh gradersand 44%
of dl sudentsencounter daily by engaginginillicit drug use; and (2) the mgority's own recognition that the
Policy reached only those studentsengaged in "extracurricular activities. . . ona. . . volunteer basis"" Mg.
op. at 38.

What we do today isto bar the Board's studied and considered response to an admitted "serious, growing,
and immediate" emergency that jeopardized the safety of most e eventh gradersand amost hdf of all the
students attending sixth through twelfth grade. In my view, that is not aresult required by our condtitution
and the public policy response of the Board does not viol ate the reasonabl e expectations of privacy of the
school children under its care and tutelage.



V.

Insum, | would hold that the program of suspicionless pre-participation drug testing of studentsvoluntarily
involved in marching band embodied in Policy 5541.1 does not offend our state or federal constitutions.
Whereaschool digtrict isfaced with evidence of aseriousdrug problem among its students, the officias
charged with authority over its schools and the responsibility for the safety of its Sudents are entitled to
conduct such searches in the form of drug tests as may be reasonable. In light of the severity of the
acknowledgedillicit drug usage and scope of theintrusion that isclearly limited to voluntary activities, | do
not see an unreasonable invasion of the privacy interests of the children under the Board's "responsibilities
... asguardian and tutor of children entrusted to its care." Therefore, | respectfully dissent from the
majority opinion and its judgment.

| am authorized to say that CHIEF JUSTICE VOLLACK joinsin this dissent.
We granted certiorari on the following issues:

1. Whether the digtrict court abused itsdiscretion inits Findings of Fact and specificaly, infinding that
Trinidad School District No. 1 had a serious drug problem.

2. Whether the district court erred in holding that the School District's drug testing policy was not
unconstitutionally vague and overly broad.

3. Whether thedisgtrict court erred in holding that the School Digtrict's policy of pre-participation drug
testing for students enrolled in extracurricular activities and specificaly the Marching Band did not violate
the students' rights under the Fourth Amendment to the United States Constitution.

4. Whether thedistrict court erred in holding that the School District's policy of pre-participation drug
testing for students enrolled in extracurricular activities and specificaly the Marching Band did not violate
the students' rights under Article 11, Section 7, of the Colorado Constitution.

5. Whether the district court erred in ruling that the School Didtrict's policy was lawful as applied to
Respondent/Cross-Petitioner Carlos R. Lopez.

Itisnot clear from the complaint whether Lopez wasformally suspended from both the marching band and
the two band dassesin which hewas enrolled, or sSmply suspended from the marching band. The complaint
merely refers to Lopez's suspension from "the Band." However, the band director testified that he
understood that a student who refused to consent to drug testing would be suspended from both the
marching band and thefor-credit band classes. L opez testified to the same effect. Evenif the superintendent
suspended L opez from the marching band only, that suspension would have effectively prevented Lopez
from continuing hisenrollment in the for-credit classesbecause, asweexplainin part VI-A of thisopinion,
astudent cannot passthefor-credit classeswithout participating in themarching band. Of course, Lopez
was not suspended from the band classes or marching band becausethetria court entered atemporary
restraining order prohibiting his suspension. See infra note 11.



The Fourth Amendment to the United States Constitution provides:

Theright of the peopleto be securein their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particul arly describing the place to be searched, and the personsor
things to be seized.

Article 1, section 7, of the Colorado Constitution provides:

The people shall be securein their persons, papers, homes and effects, from unreasonable searches
and sei zures; and no warrant to search any place or seize any person or things shal issuewithout describing
the place to be searched, or the person or thing to be seized, as near as may be, nor without probable
cause, supported by oath or affirmation reduced to writing.

Because we hold that the Policy violated the United States Constitution, we need not address Lopez's
argumentsthat even if the Policy did not violate the United States Constitution, the Policy nevertheless
violated the Colorado Constitution.

Asorigindly drafted, the Policy waslimited to sudent athletes, which by definition includes any sudentin
grades six through twel ve who participatesin athl etic practices, cheerleading, and/or athletic contests.
However, when the Board subsequently adopted thefind version of the Policy on July 23, 1996, the Board
expanded it to include students participating in extracurricular activities. We address the validity of the
Policy only asapplied to the marching band. We express no opinion on the application of the Policy to
other student activities.

The Ingtitute's survey asked students awide variety of questions, including questions concerning family
characteristics(e.g., whether the student's parents are divorced, parents educationa status, the number
of the hoursthe parentswork), attitudestoward schoal, involvement in activities, peer influence, vaues,
self-esteem, alcohol use, tobacco use, sexuality, physical and sexua abuse, and drug use.

The portion of the Ingtitute's study concerning drug use was based on the student population in generd. As
explainedin part IV of thisopinion, the study did not quantify thelevel of drug useamong participantsin
the various extracurricular activities.

Apparently, theintent wasto monitor the students urination by sound. However, in hisanswer brief, Lopez
points out that the New Choices monitor could observe male studentsin the stal. The record supportsthis
assertion. The high school'sfootba | coachtestified conclusively that the stalls did not have doors. Thus,
it gppearsthat the New Choices monitor inthemen'srest room could listen to amal e student urinating and
was not prevented from watching the student from behind.

The consent form, which the Policy references, providesthat studentswill be tested for any substance
considered illegal or controlled by the Food and Drug Administration.



Initsorder, thetria court does not mention or discuss other music classes that were offered to Trinidad
High School students. Theonly evidencein the record about other music classes at the high school came
from the band director, who testified in response to agenera question about his dutiesthat he taught other
classesin addition to the marching band classes: concert band, jazz band, honor bands, solo ensembles,
and modern ensembles. Thereisno evidencein therecord to reflect whether Lopez wasinterested intaking
these other coursesin lieu of the two band coursesin which he enrolled, nor isthere any evidencein the
record which alows for a comparison of the content of these courses.

The Didtrict pointsout inits answer/reply brief filed with this court that Lopez completed his participation
in the marching band by the time of thetrial, which according to the District meant that "barring some
unforeseen circumstance that would prevent his graduation, Mr. Lopez almost certainly would not be
exposed to drug testing again.” As noted, thetria court originally entered atemporary restraining order
requiring the Didtrict to reingtate L opez to the band classes and marching band. The temporary restraining
order, which was dated September 6, 1996, dso prevented the Didtrict from suspending Lopez from band
for refusing to consent to drug testing. On September 13, 1996, thetria court entered an order extending
thetemporary restraining order until further order of the court. Thetwo day trial occurred on October 31,
1996 and November 1, 1996. On December 19, 1996, the trial court entered its findings of fact,
conclusions of law, and judgment, which dismissed L opez's complaint. Because marching band had
concluded by thetimethetria occurred, it appearsthat Lopez was ableto complete marching band without
having to submit to drug testing. It is not clear, however, whether theissue of drug testing became moot
for Lopez after marching band ended. At trid, L opez testified that he planned to try out for baseball later
that school year. Given the dates of thetriad and thetrid court's order, the record does not indicate whether
Lopez subsequently tried out for baseball or any other extracurricular activitiesor whether he decided not
to pursue any of these activities because of his decision not to consent to drug testing.

The section of the Policy allowing for suspicion-based testing provides:

Random Testing - any student athlete [or any student participating in an extracurricular activity] is
subject to random drug-testing throughout the school year, provided the Superintendent of Schools, School
Principal, and Athletic Director agree and have reasonable suspicion to believe that a student athlete [or
any student participating in an extracurricular activity] isunder theinfluence of illicit drugsand/or acohal.

A review of therecord indicatesthat there were only four questionswith the following responsesinquiring
about drug abuse among students participating in athletics and/or extracurricular activities as compared to
thegenera population: (1) the high school football coach testified that "[f]ootball, asfar as percentage, |
would say probably close to the same as the student body;" (2) the band director testified that as for
marching band members, that he "did not have any clear-cut facts at my disposdl that indicates any usage,
tome," but that he "would speculate it to be the same as [the] general population” (emphasis added); (3)
thejunior high school principal testified that he " couldn't answer" the question whether the percentage of
studentsin the general population using drugswasthe same as Sudentsin the athletic program; and (4) the
Board President testified that she "can't make that analysis' when asked to compare drug use among
student athletes or students participating in extracurricular activities to students in the general population.



Whether or not the Policy isuncongtitutionally vagueisaseparateinquiry from our discussioninpart VI
of thisopinion wherewe consider the Policy'sactud scope, which reached studentsenrolled inthe Didtrict's
regular curriculum.

AtitsJduly 23, 1996 meeting, the Board expanded the Policy to include all studentsin extracurricular
activities. Seesupranote 6. Apparently, whilethe Policy heading wasamended toinclude"extracurricular,”
thetext of the Policy remained unchanged. Thus, thetext of the Policy only refersto student athletes, which
by definition includes cheerleaders.

Thetria court order states, " Trinidad High School offersits studentstwo el ective band classesfor credit,
abrass/percusson classand awoodwindsclass. A student may not enroll inthe marching band classunless
they areenrolled in both of the band classes." While Lopez was enrolled in both classes, the record reflects
that not dl band class sudentstake both classes. Specifically, themarching band director testified that there
are some students who take the brass/percussion class but not the woodwinds class and vice-versa.
Nevertheless, any student enrolled in the brass/percussion class and/or the woodwinds class must
participatein the extracurricular activity of the marching band. Consequently, whether the sudent isenrolled
in only one or both of the for-credit classes does not affect our analysis.

Our research indicatesthat since VVernonia, approximately 100 opinions have cited the case. Of those
opinions, only one case congdered the conditutiondity of apublic school system's suspicionlessdrug testing
program. In Todd v. Rush County Schools, 133 F.3d 984, 984-87 (7th Cir. 1998), reh'g en banc denied
, No. 97-2548, 1998 WL 122190, at *1 (7th Cir. Mar. 19, 1998), the Seventh Circuit upheld an Indiana
school district's random, suspicionless drug testing policy for students seeking to participate in any
extracurricular activity. Although the post- Vernonia case law is scant, commentators' views about
Vernoniahavefilled thelaw reviews. Compare Irene Merker Rosenberg, Public School Drug Testing: The
Impact of Acton, 33 Am. Crim. L. Rev. 349 (1996) (criticizing Vernoniafor minimizing the plaintiff's
interestsand deeming the plaintiff'sparents interests as nonexistent and arguing for considerations of the
impact on students autonomy, sense of bodily integrity, sense of fairness, and thelimits of governmental
power), Jennifer Y. Buffaloe, Note, "Specid Needs' and the Fourth Amendment: An Exception Poised
to Swallow the Warrant Preference Rule, 32 Harv. C.R.-C.L. L. Rev. 529, 551-556 (1997) (criticizing
Vernoniasbaancing test for inadequatel y protecting the rights guaranteed by the Fourth Amendment), and
Drug Testing - Student Athletes, 109 Harv. L. Rev. 220 (1995) (criticizing the opinion for alack of
doctrinal coherence and government responsibility), with Roscoe C. Howard, J., Vernonia School Digtrict
47Jv. Acton: The Right Response for Drug Testing of Student Athletes, 6 Kan. J.L. & Pub. Pol'y 17
(1997) (arguing Vernoniareached the proper result under the Fourth Amendment).

The Supreme Court has applied a"specia needs' andyssin severd prior cases. See, eg., T.L.O., 469
U.S. at 351 (Blackmun, J., concurring) (" Only inthose exceptional circumstancesinwhich specia needs,
beyond the normal need for law enforcement, make the warrant and probable-cause requirement
impracticable, isacourt entitled to subgtitute its balancing of interests for that of the Framers.”); Griffinv.
Wisconsin, 483 U.S. 868, 873-74 (1987) (explaining the Fourth Amendment analysisin specia needs
cases); Skinner , 489 U.S. at 619-20 (same); Von Raab , 489 U.S. at 665-66 (same).



The band director testified that members of the marching band "are instructed to wear either shorts or
cut-offsand a T-shirt so the band uniform can smply dip on and off quickly and easily.” The band director
aso testified that marching band members do not shower together after a performance.

We emphasize that we do not hold that the students affected by the Policy had higher expectations of
privacy than the studentsin Vernoniabased solely on the fact that the Policy required students receiving
academic credit to be tested. Aswe have explained, the students affected here a so were not subject to
the type of communal undressing that the VVernonia Court explained occurred in that case, adistinction
which we view as highly relevant and important.

InVernonia, the Court also discussed theintrusion of students privacy asit related to the information that
the drug test disclosed and concluded that thisintrusion was not significant. See Vernonia, 515 U.S. at
658-60. The Court explained that thetest only looked for drugs, that the drugsfor which thetest screened
were standard drugs, and that only alimited class of school personnel received thetest results. Seeid. at
658. These consderations are identica in this case under the Policy and we therefore arrive at the same
conclusion.

We a s0 note that under the Policy astudent must disclose any prescription medicinesthe student istaking
before the District tests the student. If the student decides not to disclose such information and the
mandated drug test reveals use of prescription drugs, the student is sanctioned just asif he or she tested
postiveforillicitdrugs. WhiletheVernoniapolicy contained asimilar requirement, theVVernoniaCourt did
not consider the required disclosureto ater its conclusion regarding theinvasion of the privacy interests.
Seeid. at 659-60. The Court stated:

While the practice of the District seems to have been to have a school official take medication
information from the student at thetime of thetest, that practiceisnot set forthin, or required by, the Policy
... . [W]hen respondents choosg, in effect, to challenge the [V ernonia policy] onitsface, wewill not
assume the worst.

Id. at 660 (citation omitted). Because Lopez makes a similar challenge here, we do not consider the
required medication disclosure, despite the fact that such disclosure "rai ses some cause for concern.” Id.
at 659.

The only evidence suggesting that any of the covered students played arole in promoting drugs came from
the high school's football coach who testified that he believed that there were some athletes who
encouraged others to use drugs. See part IV of this opinion.

Fregquent drug use was defined as use of six or more timesin the last year.

The record does not reflect whether Lopez would have been required to drop the two classes as a
consegquenceof hisrefusal to consent to pre-participation drug testing. However, it isclear that four other
for-credit music classeswereavailableto L opez. Whilethe mgority seemsto attach somesignificanceto
the curricular aspects of the Band, Lopez doesnot raise, and | do not think it is appropriate to address,



thelossof academic creditsdueto hisrefusal to submit to drug testingin order to participatein the Band.
| agree with the magjority that thetrial court'sinjunction protected L opez from any consequences of his
fallureto betested, the record does not support the mgjority'sfinding, not shared by thetria court, that
Lopez was therefore precluded from taking music classes altogether or lost "scholarship money™ or
"experience." Mg. op. at 13.

Themgority overlooksthefact that sudentshave curricular optionsin the music department other than the
Band. The band director testified that he teaches six music classes a day, including solo and modern
ensembles, jazz band, and honor band. Any suggestion, therefore, that Lopez's collegiate career isin
jeopardy or that heisunable to continue his music education at Trinidad High School is contrary to the
record and not consistent with thetrial court's findings of fact.

For our purposes here, "extracurricular activities' are school activitiesfor which no academic creditis
granted, such as cheerleading or drama performances. " Co-curricular activities," such as Band, which
included twofor-credit classesinwhich only Band membersparticipate, are school activitiesthat take place
at least partly outside of school hours, are graded, and result in the award of one academic credit for each
class,.

Thefirst compulsory attendance statutes were adopted in the 1850s, and some states did not adopt such
lawsuntil the early 1900s, well after the adoption of the Fourth Amendment. See Mark Murphy, Note, A
Congtitutional Analysisof Compulsory School Attendance Lawsin the Southeast: Do They Unlawfully
Interfere With Alternativesto Public Education?, 8 Georgia State Univ. L. Rev. 457, 458 (1992). While
| do not question that studentsin the public schools are protected by the Fourth Amendment, see Tinker
, 393 U.S. at 506 (students do not "shed their congtitutional rights. . . at the schoolhouse gate”), | do not
think theleve of protection they enjoy turnson whether academic credit isoffered for the activity for which
drug testing isacondition of participation. The mgority cites no authority and offersno analysisin support
of its assumption to the contrary.

InitsVernoniaopinion, the Supreme Court stated it "can hardly be doubted” that the nature of a school
board's concern regarding illicit drug use is compelling:

Deterring drug use by our Nation's schoolchildren is at least asimportant as enhancing efficient
enforcement of the Nation'slaws against the importation of drugs. . . or deterring drug use by engineers
andtrainmen. . . . School years are the time when the physical, psychological, and addictive effects of
drugs are most severe. "Maturing nervous systems are more critically impaired by intoxicants than mature
onesare; childhoodlossesin learning arelifelong and profound™; " children grow chemically dependent more
quickly than adults, and their record of recovery is depressingly poor."

Vernonia, 515 U.S. a 661 (quoting Hawley, The Bumpy Road to Drug-Free Schools, 72 Phi Delta
Kappan 310, 314 (1990)).

Under the balancing of interestsrequired by Vernonia, thevalidity of adrug testing program dependson
the surrounding circumstances, and we recognize that these circumstances may change. | would not,



therefore, decide whether the current policy may be employed indefinitely.



